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THIRD ACT KAMEHAMEHA III. 


AN ACT TO ORGANIZE THE JUDICIARY DEPARTMENT OF THE 
HAWAIIAN ISLANDS. 


CHAPTER I. 


PRINCIPLES AND RULES RELATING TO THE COURTS IN GENERAL. 


Section I. Be it enacted by the Nobles and Representatives of the 
Hawaiian Islands, in Legislative Council assembled :— 


That in order to conduct with greater certainty and system, the 
several judicial functions specified in the constitution, and required 
by the exigencies of this kingdom, by the treaties with other powers 
heretofore made and hereafter to be entered into, and by the general 
usage and comity of nations, there shall be, and is hereby created, a 
ee to be styled the Judiciary Department of the Hawaiian 

slands. i 


Section II. Said Department, and the several judges and 
other judicial officers connected therewith, shall be distinct from, 
and in all respects independent of the executive department, 
organized and authorized by the first and second organic acts to 
which this act refers. The King, in his executive capacity, shall in 
no case control the judgments, decisions, and awards made or sanc- 
tioned by or before any of the said judges and judicial officers, neither 
shall he have authority to overrule the judgments, decisions, or awards 
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so made or sanctioned, except as Chief Judge of the Supreme Court, 
a majority of said court concurring with him in opinion: Provided 
however, that nothing herein contained shall be construed to prevent 
His Majesty, as executive head and chief magistrate of the kingdom, 
from pardoning at pleasure, any person offending against the laws, 
after final conviction in any of the said courts : and further provided, 
that nothing herein contained shall prevent the executive branch in 
any matter criminal or civil, in which this government is concerned 
as a party, plaintiff or prosecutor, from withdrawing its suit, or from 
entering nolle prosequi, as contemplated in the fifth part of an act, 
entitled an act to organize the Executive Departments of the Hawaiian 
Islands. 


Section HI. The principles of the Hawaiian constitution, and 
the prescriptions of an act entitled an act,to organize the Executive 
Ministry, of an act entitled an act to organize the Executive Depart- 
ments, of this act, of the civil code, of the criminal code, and of the 
laws, ordinances, and decrees heretofore passed and enacted, which 
have not been repealed by constitutional authority, and those here- 
after to be enacted, shall be the measure of all judgments, awards, 
and decisions of the several judicial officers and courts created by this 
act. They shall have judicial regard to the rights vested and acquired 
by the government, and by private individuals, under any law, ordinance, 
or decree constitutionally and legally passed and promulgated, which 
may afterwards have been repealed, and shall as to such vested and 
acquired rights, consider such law as still in force for judicial pur- 
poses. Being of the courts of record, they shall determine for them- 
selves the constitutionality and the binding effect of any law, ordinance, 
or decree ‘passed, enacted, or put forth by the Nobles and Repre- 
sentatives under the approval of His Majesty, and of all orders in 
council, circular letters, patents, standing instructions, executive rules, 
ordinances, and decrees by His Majesty put forth through any of his 
executive departments or officers, with, or without the sanction of his 
Privy or Cabinet Councils. They shall have power judicially, being 
courts of record, to declare void or null any such act, ordinance, 
order or decree, patent letter or instruction as may upon mature 
consideration appear to them contrary to the constitution, opposed to 
the vested and acquired rights of individuals, to the law of nature and 
of nations, and to subsisting treaties with any foreign power. They 
shall adjudge and determine the validity of all considerations founding 
either public or private obligations, contracts, and agreements, na- 
tional, international, or personal. Being courts of record, they shall 
administer the comity of nations, and take notice as matters of fact, 
of the laws of foreign countries. ‘They shall have jurisdiction to de- 
termine all controversies in which this government is a party plaintiff, 
prosecutor, or defendant ; or arising between private parties, relating 
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to actions sounding in tort, to personal wrongs or chattels, or affect- 
ing the title to, or possession of land and tenements: Provided al- 
ways, that nothing herein contained, shall be so construed as to in- 
terfere with the rights and jurisdiction of the Board of Commissioners 
to quiet Land Titles. They shall have jurisdiction to try and deter- 
mine all crimes and misdemeanors, and to inflict the sentences annex- 
ed thereto by law. 


Srcrion IV. The judgments and decisions of said courts, 
whether of record or not of record, unless appealed from, shall 
be final and binding upon the parties, and upon the subject mat- 
ter before them, and shall be, as to the causes so decided and 
unappealed from, the law of this kingdom, not to be disregarded, but 
to be fulfilled by the parties and enforced by mandate of the courts. 
Judgments and decisions passed and rendered by two thirds of the 
Judges of the Supreme Court, shall be the absolute law of this king- 
dom, as effectually binding in the controversy or question submitted 
io them, as if passed by the Legislative Council of Nobles and Rep- 
resentatives, and sanctioned by the King in his executive capacity. 
Said judgments and decisions of the Supreme Court, shall be binding 
and compulsory upon all inferior courts, in all matters, causes, and 
controversies, and the parties litigant, plaintiff, defendant, prosecutor, 
or prosecuted, may cite them for that purpose, and they shall be 
taken notice of by said courts as such, in the administration of justice. 
The reasonings and analogies.of the common law, and of the civil 
law, may in like manner be eited and adopted by any such court, so 
far as they are deemed to be founded in justice, and not at conflict 
with the laws and usages of this kingdom. The principles sustained 
by said courts when sanctioned by the supreme court, shall become 
incorporated with the common law of the-Hawaiian Islands, and shall 
form an essential ingredient in the civil code : Provided always, that 
ihe legislative Council of Nobles and Representatives, may by act 
sanctioned by His Majesty, and duly promulgated, correct, alter, or 
abrogate the principles of such abstract judgments and decisions, in 
analogous cases afterwards to arise before said courts, or any of them. 


Section V. The said respective courts shall within the terri- 
torial and maritime limits, and the controversial amounts hereinafter 
assigned to each, derive jurisdiction from the presence of the party 
defendant or prosecuted, or from the local commission of the offence 
within their respective judicial limits. The local commission of 
crimes or misdemeanors, and the local liability to fines and penalties 
shall give jurisdiction in criminal and tortuous acts, to the courts 
otherwise having jurisdiction thereof by this act ; and the presence of 
the defendant or his property within the local limits assigned to a 
court otherwise empowered by this act, shall give jurisdiction to such 
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court for determining such civil controversy ; and in either case, un- 


less appeal be taken, said court shall have power to proceed to judg- 
ment, and to enforce the same by execution. 


Section VL No persou shall be allowed ic give evidence in his 
own behalf ; seither shall any person be compelled to give evidence 
against himself: Provided however, that the statements or declara- 
tions of an accused person may be taken as good evidence against 
such person ; and further provided, that in civil suits a party defend- 
ant may voluntarily confess judgment himself at the suit of the plaintif 
iu any controversy, without the form of trial. 


Swxotron VIL In all civil causes triable by jury, the jury shall 
be solely judges of the facts proven before them. They shall not in 
such cases have power to determine the law applicable to those facts, 
or the legal construction to be given of any law, or to any contract or 
agreement, or the legal points arising therein, nor of the jurisdiction 
of the court over the matter submitted to them, nor of the constitu- 
tionality and force of any law ; but such constructions, interpretations 
and questions shall be solely determined by the judge, judges, or 
other judicial officers before whom the matter is depending ; who 
shall instruct the jury as to the law upon which such facts are to be 
applied by them in their verdict. 


Section VIH. The said courts, being courts of record, the 
judges and other judicial officers thereof shall have power to punish 
summarily, any person or persons guilty of either of the following 
acts :— 


1. Of any disrespectful or abusive language used in their presence; 
or any disorderly, contemptuous, or insolent behavior, committed 
during their sittings, and in their immediate view and presence, tend- 
ing to interrupt their proceedings, or to impair the respect due to their 
authority: 

2. Of any breach of the peace, noise or other disturbance, tending 
to interrupt their proceedings: ` 

3. Of any wilful disobedience of any process or order lawfully 
issued or made by them: ; 

4, Of any wilful resistance io any of their lawful orders or process: 

5. Of any contumacious refusal to be sworn as a witness ; and 
when so sworn, of the like refusal to answer any legal and proper in- 
terrogatory: f 

6. Of the publication of any false or grossly inaccurate report of 
ite proceedings: 
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The punishment for such contempts may be by fine not exceeding 
five hundred dollars, or by imprisonment not exceeding thirty days, 
or by both such fine and imprisonment in the discretion of the court. 
Persons punished for contempt under any of the preceding provisions 
of this section, shall notwithstanding be liable to indictment for such 
contempt, if the same be an indictable offence. 


Section LX. The said courts, being courts of record, shall have 
power to examine and admit as practitioners at their respeetive bars, 
such persons being Hawaiian subjects of good moral character, and 
having taken the oath faithfully to discharge their duties, as they may 
find qualified for that purpose ; which practitioners shall be summarily 
amenable to the courts appointing them, and may be fined, imprison- 
ed, or dismissed from the roll of practitioners for satisfactory cause, 
upon the complaint of any party aggrieved by their malpractice, or 
for nonpayment of monies collected by them for private suitors. "They 
shall, when admitted and licensed, have the right to practice in the 
rourts of record admitting them, and to appear therein as attorneys, 
counsellors, or solicitors in behalf of third persons who may choose te 
retain them for prosecution or defence of actions, civil, criminal or 
mixed. ‘They shall be entitled to charge for their services the fees 
and perquisites of action and defence prescribed by the courts of rc- 
cord, which being taxed by any judge of the court, shall he added to 
the judgment and collected for their benefit upon the execution issued 
thereon. No person shall be allowed to practice as attorney, coun- 
sellor, or solicitor in any court of record in this kingdom, who shall 
not have been previously licensed so to do by the court in which he 
proposes to practice ; Provided, that nothing herein containcd shall 
be construed to prevent any person, plaintiff, defendant, or accused, 
from appearing in person before any court organized or created hy 
this act, and there prosecuting or defending his own cause without the 
aid of legal counsel: And provided further, that any court of record 
in this act organized or by this act ereated, shall have power to allow 
a practitioner not licensed therein, to appear in any particular causc, 
provided he be of the degrec of counsellor in the courts of seme other 
nation in comity with this 


Secrion X. The attorneys, counsellors, and solicitors so ap- 
pointed, shall have control to judgment and execution of all suits ang 
defences confided to them hy their clients ; Provided however, that 
no attorney, counsellor or solicitor, shall have powcr te compromise, 
arbitrate and settle such matters confided to him, unless he have spe- 
sial authority so te do conferred upon him by hip client in writing. 


Section AI. The oath of office to be taken and subscribed by 
r solicitors, 2 ; forr : 
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Court E 
ISLAND OF s HI. 
, being duly sworn, deposes that he will support the constitution 
and laws of the Hawaiian Islands, and faithfully discharge the duties of attorney, 
counsellor, and solicitor of said vourt, according to the best of his abilities. 
Subscribed and sworn to before me this day of , 185—. 


Section XII. The license to be given.an attorney, counsellor 
or solicitor, shall be in the following form :— 


Courr $ 2 

Island of HL $ 

, Esquire, having been examined and found duly qualified, and of 
good moral character, I do hereby license him to practice in this court as an at- 
torney, counsellor or solicitor thereof, during good behavior. 
Given under my hand and the seal of the court, this day of 


(L. S.) 


» 18—. 


3 


Chief Judge or Presiding Judge. 


Section XIII. It shall be the province of an attorney at law to 
institute suits or interpose written pleadings or defences before the 
courts in which they practice, and to conduct the same in writing, in 
vacation or in term time, preparatory to the trials intended. It shall ! 
be the province of counsellors at law to appear on the trial of any 
cause before the court, and conduct said trial or defence before the 
court or jury, as the case may be, and it shall be solely competent to 
solicitors to practice in matters of chancery or equity. ; 


Section XIV. It shall be competent to the several courts of 
record to affix terms and periods of study preparatory to the ad- 
mission of attorneys, counsellors and solicitors, and to prescribe rules 
for the government of said officers in the pursuit of their practice, not 
inconsistent with those hereinafter prescribed. 


Section XV. The courts created and organized by this act, 
shall be of two classes, viz. : National courts of record, having seals 
and being of original and appellate jurisdiction, and Island courts not 
of record, having no seal, and having solely the original jurisdiction 
hereinafter confined to them. The judges of the courts not of record, 
shall be those particularly applicable to the islands, which the govern- 
ors are required to appoint by the constitution, and over whom the 
said governors shall be considered to preside, and whose sentences 
they shall see executed by the officers they may have sanctioned, in 
accordance with the fifth part of an act entitled an act to organize the 
Executive Departments. The judges appointed to preside over 
courts of record shall be those applicable to national courts in con- 
tradistinction from Island courts. The courts of record shall form a 
judicial chain of appeal leading to the supreme court, who are entitled 
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to correct their erroneous judgments and decisions. The said na- 
tional courts of record shall have legal jurisdiction, that is, power to 
determine: matters in controversy according to the strict letter end 
meaning of the law relied upon or violated by any party litigant, 
plaintiff or defendant in any cause, brought before them. They shall 
also have equitable jurisdiction, that is, power to relax the strict and 
harsh rules of law as manifested in its words, and to administer justice 
according to the enlarged spirit and intent of such law, applying ne- 
cessary remedies to evils that are not specifically contemplated by 
law, and conserving the cause of morals and good conscience. 


Vou. IL 2 


Th 
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CHAPTER II. 


THE ISLAND COURTS NOT OF RECORD. 
ARTICLE [.—OF THE JUSTICE’S COURTS. 


Section I. For judicial purposes the island of Hawaii shall be 
subdivided into the following districts, viz. : Ist, Kona, 2d, Kau, 
3d, Hilo and Paua, 4th, Hamakua, 5th, Kohala. 

The island of Maui into the following districts :—Ist, Kahakuloa 
and Kaanapali, 2d, Lahaina Olevalu and Ukumehameauie, 3d, from 
Waikapu to Waihee, and from Hamekuapoko to Kula, 4th, Honua- 
ala, 5th, Hauekualoa, Koolau, Hana, Kipahula, Kaupo and Kahiki- 
nui, 6th, the dependent island of Molokai, 7th, the dependent island 
of Lanai. 

The island of Oahu into the following districts :—1st, Ewa, 2d, 
Honolulu and Waikiki, 3d, Koolaupoko, 4th, Koolauloa, 5th, Waia- 
lua. 6, Waiamea. 

The island of Kauai into the following districts :—1st, Kona, 2d, 
Paeon 3d, Koolau, 4th, Paua, 5th, Wahiana to Kepa, 6, the island 
of Niihau. 


Section II. The governors of said respective islands shall ap- 
point one or more judicial officers, not exceeding three, for each of 
the districts in their respective islands above named, giving due no- 
tice of their appointment to the King through the Minister of the In- 
terior, and to the people of said districts by proclamation. They 
shall any of them be removable on complaint to the governors ap- 
pointing them, sustained by proof of fraud, collusion or corruption in 
office, or of partiality or injustice to any party aggrieved, or to the 
government. They shall be denominated District Justices. 


Section II. Said District Justices shall have jurisdiction to 
determine, subject to appeal as hereinafter provided, all civil cases 
and cases of theft, wherein the property stolen or involved in contro- - 
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versy shall not exceed one hundred dollars ; and all cases of riot, 
assault, fornication, and other misdemeanors wherein the fine shall not 
exceed one hundred dollars, the party or parties defendant or prose- 
cuted, being resident or having usual domicil in their appropriate dis- 
tricts, or being found therein for the time being, whether the parties 
in said cases be natives or foreigners, except that in the districts of 
Lahaina and Honolulu said justices shall have no jurisdiction in those 
cases in which any foreigner may be a party4+~ They shall also have 
power to issue warrants for the arrest and examination of all such 
criminals and offenders as are not subject to their jurisdiction, and 
upon satisfactory evidence of the probable guilt of any criminal thus 
arrested, to commit him to prison for trial at the ensuing term of the 
Superior Court or the Circuit Court of their respective islands. It 
shall be the duty of said justices in all such cases of arrest and im- 
prisonment, to furnish the judge who is to preside at the trial of any 
such criminal with the evidence taken before him, upon which the 
commitment of any such criminal is founded. i 


Section IV. Said judicial officers, other than those prescribed 
in and by the second article of this part, shall have all the necessary 
powers in and for the administration of justice, in cases either civil or 
wrongful ; but shall not be confined to forms ; neither shall they be 
compellable in such cases to preserve any other record of their trans- 
actions and proceedings than the mere conclusion, determination, or 
judgment to which they arrive between litigant parties. 


Section V. They shall have power to cite parties and witnesses 
by oral message or in writing, at their discretion, and taking equitable 
consideration of the controversy depending before them, to render 
judgment according to law. : 


Section VI. Appeal may be taken from their judgments to any 
local circuit judge at chambers, by either party deeming himself ag- 
grieved, within ten days after judgment rendered, upon oral demand 
of such appeal. Review of such appeal at chambers may be enter- 
tained by either of the local circuit judges for the island (who shall 
entertain a rehearing of the parties, and cause the evidence relied on 
by them to be reduced before him) without the intervention of a jury, 
and shall render judgment upon such new rehearing according to the 
very right of the matter in controversy, preserving however, the min- 


- utes of the testimony, and of the trial and proceedings in every such 


primary appeal. 


Section VII. It shall be competent to any party deeming him- 
self aggrieved by the appellate decision of any local circuit judge, as 


. - in the preceding section allowed, to take exception thereto, either 


A 


12 AN ACT TO ORGANIZE THE JUDICIARY DEPARTMENT. 


upon the facts in controversy or upon legal grounds, which exception 
said circuit judge shall note in writing and certify if required, and the 
party deeming himself aggrieved by the decision excepted to, may by 
payment of the costs accrued and twenty-five dollars for the costs 
further to accrue, have said appealed controversy placed at his option 
-upon the calendar for the next regular circuit, or supreme court; when, 
if the cause of appeal be for grounds of law only, it shall be tried and 
determined on debate in banco, or if for grounds of fact, it shall be 
tried and determined as other causes coming originally before the 
said courts. 


ARTICLE U.—OF THE POLICE COURTS FOR LAHAINA IN THE ISLAND 
OF MAUI, AND FOR HONOLULU IN THE ISLAND OF OAHU. 


Section I. One of the District Justices appointed for the 
second district of Maui, shall by appointment be police justice for the 
port of Lahaina, and one of those appointed for the second district of 
Oahu, shall be police justice for the port of Honolulu, in said respect- 
ive islands. These shall in all cases preserve in written detail the 
minutes and proceedings of their trials, transactions and judgments. 
They shall have original jurisdiction of torts and of wrongs arising 
upon the high seas, and upon the waters within His Majesty’s maritime 
jurisdiction, and of controversies arising between the masters and 
crews of vessels, domestic or foreign, except for felony, and in cases 
of felony committed upon the high seas, they shall have jurisdiction 
to examine and perpetuate the evidence thereof ; to commit the felon 
for probable cause, and to certify the facts and reasons of such com- 
mitment, to be used in evidence abroad upon the remission of the 
offender to his domestic forum. They shall respectively have ex- 
clusive original jurisdiction within the precincts of their respective 
districts over all police cases proper, and over all cases where the 
amount of property in dispute shall not exceed one hundred dollars, 
wherein one or both of the parties shall be foreigners. Their crimi- 
nal powers over public offenders shall be coextensive with their 
respective islands for the purpose of their arrest, examination, com- 
mitment and enlargement. Their mode of administering justice in 
civil and criminal cases, shall be that hereinafter prescribed, and 
where in this chapter cases are contemplated to which are not pre- 
scribed forms and modes of treatment, they shall have power to apply 
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rules and forms thereto not inconsistent with this chapter, but as 
nearly as may be analogous thereto. 


Section II. The said police justices, when applied to and ten- 
dered the costs of process, shall within their respective jurisdictions 
issue summons to any defendant party or parties, commanding such 
party or parties, to appear and show cause why judgment should not 
be rendered upon a plaintiff’s demand. Ifa defendant so summoned 
do not appear at the day, hour and place recited in such summons, 
the oath of the officer that it was duly served personally upon the de- 
fendant, shall authorize the justice, if the claim be upon a note due, 
to render judgment therefor, and for the costs as by default, without 
other proof ; if upon an account or book debt, he shall take ex parte 
proof by the examination under oath of some credible witness, that 
the said debt honestly accrued, and render judgment according to the 
evidence so taken, ex parte upon default ; if upon a contract, agree- 
ment or promise, written or verbal, other than a note or book debt, 
such justice, if the defendant being personally served with summons, 
do not appear at the time set, shall by examination of the plaintiff’s 
witnesses ex parte, award judgment for default of appearance, accord- 
ing to the right of the matter involved. If the party in any of the 
cases above mentioned appear and deny the liability, the said justice 
shall allow full latitude to show cause by the evidence of witnesses, 
and for this purpose may grant sufficient time by adjournment, may 
subpoena and compel by attachment the attendance of witnesses, and . 
shall decide the matter at issue between the parties, allowing any 
offsets in deduction of a plaintiff’s demand that may have been proven 
by a defendant, and in case such offsets exceed the plaintiff’s de- 
mand to render judgment for such excess in favor of the defendant. 


Section III. The summons so to be issued by either of the 
said justices, in cases of alleged monied indebtedness or obligation 
under contract, whether written or verbal, express or implied, within 
the value of one hundred dollars, may be in the following form :— 


» Island of H.I. :— 
, if he ean be found in this dis- 
, on the — day of ——-—, to answer the 


To any Constable of the District of 

You are commanded to summon 
trict, to appear before me at —— 
demand of ——-, for dollars —— , 

Notify the said that upon default to attend at the place, on the 
day and at the hour above mentioned, judgment will be rendered ex parte by de- 
ault. 

Given under my hand this — day of 


» 18-—. 


Police Justice for the District of 


Section IV. ‘The said justices shall keep each for himself a 
Docket, in which he shall enter every cause by him determined, with 
the testimony and the facts upon which his decision rests. He shall 
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conclude each case with the particular nature of the judgment or de- 
cision rendered ; and in civil cases the amount thereof, if in money, 
or the object thereof if not sounding in money ; whether in favor of 
the plaintiff on assessment by default or upon proof, or in favor of the 
defendant by non-suit or by excess of offset. 


Secrion V. Either of the said justices shall at the request of 
the party recovering any civil judgment, unless one hundred dollars 
or bond as hereinafter mentioned be deposited with him to secure the 
costs of appeal, within forty-eight hours after the rendition of such 
judgment, issue his execution against the property of the party re- 
covered against, which may be in the following form :— 


To any Constable of the District of , Island of 4 H. I. :— 


You are commanded to levy upon the personal property of if 
any within your district, and if sufficient cannot be found, then upon his real prop- 
erty within said district, and giving thirty days previous notice as required by law, 


- to sell the same, or so much thereof as may be found necessary, at public sale to 


the highest bidder, in order to satisfy a judgment rendered by me against him on 

the day of ————-, 18—, for dollars and cents, the costs of this 

court inclusive, collecting also the legal interest thereon, from the date thereof, 

and your costs and the expenses of levy, advertisement and sale. Make due return 

to me of this writ, with your proceedings thereon, and the money by you so col- 

lected, on or before the expiration of days ; and hereof fail not at your peril. 
Given under my hand this day of , 18—. 


Police Justice for the District of 


Section VI. Upon sworn complaint being made to either of 
the said justices, by a party or some other person in his behalf, set- 
ting forth that his demand was contracted in a fraudulent or deceitful 
manner, or upon false or unfounded pretences by the debtor, or that 
the debtor having honestly contracted the debt or obligation, seeks to 
avoid the payment thereof, by secreting his property, or by intention 
to transfer the same to some third person with that object, or is about 
to remove his property out of the jurisdiction of the district, or if not 
triable before the police justice is about to remove it out of the juris- 
diction of the island circuit, or is eluding the service of summons, or 
is about to quit the island, said justice shall have power to issue an 
attachment against the property of such debtor at the suit of the 
creditor, which may be in the following form :— 


To any Constable of the District of , Island of „H.L Be. 


You are commanded to attach and safely keep the property of » if any 
can be found within this district, subject to the order of this court (or subject to 
the order of the court as the case may be) at the sworn information and suit of 


—— ——, plaintiff, to answer to a debt (or obligation, as the case may be,) al- 
leged to be due him from said —- ——-, and having so attached, you are further 
commanded to summon the said —— ——, if he can be found in this district, to 


appear and answer the complaint and demand of the said =-= ——-, before me at 


. 
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, on the — day of » (or to appear and answer the complaint and 
demand of the said ——, before the court of , to be holden on the —— 
day of — next,) and then and there show cause, if any he has, why judgment 
should not be rendered against him, and the property by you attached subjected to 
execution, levy and sale, for the payment of said demand, interest and costs. 

Notify the said . that upon default to attend at the place and upon 
the day and the hour above mentioned, judgment will be rendered against him ex 
parte by default. 

Given under my hand this 


day of s 18—. 


Police Justice of the District of 


Section VII. Any person applying under oath for such attach- 
ment, knowing the grounds of application to be false, shall be liable 
upon proof thereof to the pains and penalties of perjury. 


Section VIH. In case such sworn application be made to either 
of said district justices in any matter of indebtedness greater in alleged 
amount than one hundred dollars, the summons and attachment shall 
be made returnable to the circuit or superior court, and the constable 
shall return the same to the court. In every such case, it shall not 
be lawful for the justice to issue attachment, until the applicant shall 
have deposited with him a bond ina penal sum at the discretion of 
the justice, with one or more sufficient sureties, to be approved by 
said justice, which shall be in substance as follows :— l 


KNOW ALL MEN BY THESE Presents, That we, —— ——, principal, and 
~— ——, surety, are held and firmly bound unto —— ——, of , island of 
, Hawaiian Islands, in the penal sum of dollars for the just and 
full payment of which, we jointly and severally bind ourselves, our heirs, executors 
and administrators firmly by these presents, in case the following condition be 
violated. 

Sealed with our seals and dated this —— day of 


,18—. 


The condition of this obligation is, the said —— ——, principal, has this day 
made application for an attachment to be imposed upon the property of ——- ——, 
defendant, which attachment and the summons accompanying the same are made 
returnable at the court next to be holden at 

Now if the said plaintiff shall duly appear and substantiate the truth of his 
said complaint, at the return of said writ, and if the said attachment shall not be- 
fore that time be dissolved by order of a justice of the Superior Court at chambers, 
then this obligation to be void: Otherwise, the same shall be enforceable against 
us, our heirs, executors or administrators, for all the costs of the said proceeding, 
both on the part of the said principal and of the said defendant, the costs of court, 


and the damages sustained by the said —— ——, defendant. 
Given under our hands and seals the day and year first above written. 
, (L. S.) 
, (L. 8.) 
= , (L. S.) 


Secriox IX. In case such application be made for attachment 
to an amount not exceeding one hundred dollars, the summons and 
attachment shall be returnable within ten days after summons served 
before the justice issuing the same, and shall be by him dissolved, in 
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case the applicant fail to establish his claim, on appearance and con- 
test of the merits of such indebtedness by the defendant ; but in case 
the defendant make default, or appearing, the plaintiff substantiate his 
demand, the property attached shall be liable to execution at his in- 
stance, and shall be levied on, advertised and sold as in other cases, 
subject to the right of appeal, and subject to the right of property in 
third persons. 


Section X. Every attachment issued as aforesaid, shall be im- 
posed by placing the property in security without removing the same 
from defendant’s premises, except for greater safety. The officer so 
attaching shall take an inventory thereof, and append a copy of the 
same to his return of the attachment. He shall also furnish a copy 
of the inventory to the defendant, and if the property attached be 
lands or tenements, post in a conspicuous place upon the premises a 
public notice of the following import :— 


These premises are attached by virtue of a writ from — ——~, Esquire, Po- 
lice Justice of . returnable at , on the —— day of , at the suit 
and complaint of —— ——, for — dollars. 

Dated, ——- day of -—, 18—, 


Which notice, if the attachment be dissolved, on motion to a jus- 
tice of the superior court at chambers, or by non-appearance of the 
plaintiff on the day indicated for return, or by failure to sustain by 
satisfactory proof the merits of his claim, or by the recov- 
ering of an offset balance by the defendant, shall be removed from 
the property. If the property attached be removable, the said con- 
stable shall post in three conspicuous places within the district a no- 
tice in substance as follows :— 


By virtue of a writ from ——, Esquire, Police Justice of a return- 
able at » on the day of > at the suit of —~ ——, for ——- dollars, 
I have attached, subject to a demand to be proved, the following articles of prop- 
erty, VIz. : 


All persons having rights in said Property are notified to prove their claims on 
or before the return day above named. 
Dated, — day of , 18—, 


es Cierny 
e 


-In case the attachment and summons be returnable at the Circuit or 
Superior Court, the sheriff of the island shall in addition to the above 
local notice from the constable, post the like notice, signed by him 
or his deputy, in three public places at the seat of such court. 


Section XI. Every levy by a constable in pursuance of a judg- 
ment rendered by either of the said justices shall be made by taking 
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the property levied upon into his possession, care and private guar- 
dianship, at the risk and peril of the constable, and in his option, by 
removal of the same to any place of security preparatory to advertise- 
ment and sale. The said constable shall in like manner make an in- 
ventory of the property levied upon, and shall give the following pub- 
lic notice of levy and sale, for the space of thirty days from the day 
of levy, by posting three such notices in conspicuous places in the 
district if there be no newspaper therein ; but if there be a newspaper 
by publishing it therein for thirty days, and if at Honolulu, in the 
Island of Oahu, by publishing for that period in the Polynesian news- 
paper a notice In either case in substance as follows :— 


In virtue of a writ of Execution issued by , Esquire, Police Justice of 
, Upon a judgment against -——, defendant in execution, in favor of 
» plaintiff iq execution, for dollars, I have levied upon, and shall 
expose for sale to the highest bidder, on > the day of sat 
o'clock, A. M., at the in the —, the following property, viz: 


Unless the said judgment, interest, costs of suit, and my fees and commissions 
he previously satisfied. 


Section XII. On the day of sale set forth in the said notice, 
and at the place and hour therein named, the said officer shall expose 
such levied property to sale, and shall sell the same to the highest 
bidder, to whom he shall give, at the expense of the defendant in ex- 
ecution, a certificate of purchase in substance as follows :— 


The following described articles being this day sold „pursuant to the mandate 
of an execution, and according to law, to ——., the highest bidder, for the sum 
of dollars, he has become the lawful owner thereof, viz. : 


TNated, — day of , 18—. 


Section XII]. Whenever any claim to property levied upon by 
an officer shall be interposed by any person other than the debtor, 
such officer shall have the power to select and impanel a jury of 
twelve disinterested men, who shall try the question of the ownership 
of the property claimed. Their verdict however shall aot be final 
and conclusive upon the parties, but shall, if the jury find the title not 
to be in the debtor, justify the officer in releasing said property from 
execution, unless a sufficient bond of indemnity be tendered him by 
the person in whose favor the property is levied upon. If such bond 
be tendered, he shall procced to sell the property notwithstanding the 
finding of the jury. 


Section XIV. No sale by execution as aforesaid shall operate 
to convey a greater estate or interest in the property sold than the 
defendant had at the time of such sale ; and all such sales of property 

Vou. n 3 
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not belonging to the defendant shall subject the officer to the private 
action of the purchaser, being afterwards deprived thereof by the real 
owner. 


Section XV. Any officer holding an execution or attachment 
may decline to levy or attach property of the defendant, unless the 
plaintiff in execution or attachment shall tender him a bond of indem- 
nity against the consequential injury likely to ensue thereon. Such 
bond of indemnity when required shall be in substance as follows :-— 


KNOW ALL MEN BY THESE Presents That we, —— » principal, and 
— , sureties, are severally held and bound unto » of > Island 
of » Hawaiian Islands, in the penal sum of dollars, for the pay- 
ment of which well and truly to be made, we jointly and severally bind ourselves, 
our heirs, executors and administrators firmly by these presents. 

Sealed with our seals and dated this day of » 18— 

The condition of this obligation is, that whereas „of » is now 
about to levy or attach the property of » defendant, in execution or at- 
tachment, to satisfy my demand against him: Now if he at the suit of any third 
person interested, become liable and be found guilty of trespass by reason of suck 
levy (or attachment) and shall be condemned to the payment of damages, then this 
bond to stand good to him as his private indemnity, and to be leviable of our joint 
and several property to the extent thereof: Otherwise, to be void and of no effect. 

Given under our hands and seals the day and year first above written. 

, (L. S.) 
, (L. 8.) 
» (L. S.) 


Section XVI. Bonds of indemnity so given shall be collectable 
by the officer receiving the same, upon bare citation to show cause 
and proof of the genuineness of the signatures thereto, without the in- 
tervention of a jury, and the damages to be assessed thereon shalt be 
the amount recovered against the said officer, interest and costs of 
said suit, and expenses of such citation and judgment of indemnity ; 
for which execution may be issued against the co-obligors, both joint- 
ly and severally, leviable as in other cases of indebtedness. 


Section XVII. Upon applitation made to either of said justices 
under oath, showing good and satisfactory reasons for believing that 
any person within his jurisdiction is wrongfully secreting property of 
another, or of his own, to the prejudice of another, and upon bond to 
the said suspected person, filed with said justice as in the succeeding 
section prescribed, said justice shall have power to grant a warrant to 
search the person or premises of said suspected person, and to take 
the property secreted by him for some judicial purpose to be stated in 
the application, and the legality of which shall be determined by 
said justice. Said warrant may he in the following form :— 


To any Constable of the District of . Island of H.I. = 
Information having been given to my satisfaction, by the oath of —— ——: 
that —-- ——, residing or being in said district, is wrongfully secreting (hare 
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specify the property if possible) belonging to said informant, (or any other person 
for whom he applies,) with intent to defraud the said informant, (or other person 
in whose behalf he applies,) and the said having deposited a bond, with 
approved security, conditioned to answer the said for all damages, costs 
and charges to arise in consequence of his act in this respect, if adjudged to be a 
wrongful trespass : 

You are commanded to search the person and premises of the said 
to discover if possible the property aforesaid, and for that purpose, if necessary, to 
break locks, doors and bolts, and if opposed, to secure the persons of such opposers 
until you shall have completely searched his person and premises. And having 
found, to safely keep the same, to the end that justice may be done to the said 
in the premises. 

You are also further commanded to apprehend the said and to bring 
him forthwith before me to answer to an allegation of (wrongful, fraudulent or felo- 
nious, as the case may be,) concealment, so alleged against him by the said 

Make return of this writ and of your proceedings thereon with all convenient 
speed. 

E Given under my hand this —— day of 


» 18—. 


Police Justice of paiet 


Section XVIII. The bond so required to be given, may be in 
the like form as is in and by the eighth section of this chapter requir- 
ed in cases of attachment, but shall be upon a condition in substance 
as follows :-— 


The condition of this obligation is, that whereas the said ——- ——, principal, 
has this day made application for a warrant to search the premises (or person and 
premises, as the case may be,) of —— , residing in this district, upon a sworn 
allegation of (wrongful, fraudulent or felonious, as the allegation may be,) con- 
cealment of property (belonging to him, or to —— . as the case may be,) with 
intent, (as the case may be,) or for the purpose, (as the case may be, setting forth 
the alledged object of the alledged concealment,) to the detriment of the said —— 
, principal, in that (setting forth the kind of injury arising from said conceal- 
ment: 

Now if the said shall in consequence of said warrant and search, or in 
consequence of the taking of such property have lawful right to claim damages, 
costs or charges, and the same shall be awarded to him, then this obligation shall 
be in force against us the co-obligors, and our joint and several property, to the 
extent of the penalty above set forth, and shall be leviable to that extent by exe- 
cution. 5 
Given under our hands and seals the day and year first above written. 


Section XIX. The said justices shall not have jurisdiction to 
try actions for slander, libel, defamation of character, malicious prose- 
cutions, breach of promise of marriage, false imprisonment, nor se- 
duction. They shall not have power to decree divorce, nor affiliate 
bastards, nor to appoint guardians, nor to take the probate of wills 
and testaments, nor to grant letters testamentary nor of administration, 
nor to admeasure dower to widows. Neither shall they have juris- 
diction to try and determine any crime, legally speaking, triable by 
jury, or any misdemeanor triable by a jury, as hereinafter prescribed. 
They shall, nevertheless, subject to appeal, have power to try with- 
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out jury, allowing full latitude of testimony and debate, and to render 
judgment, enforce fines and sentence to imprisonment, according to 
law, for breaches of the public peace, for riots, for assaults, for blas- 
phemy, for open desecration of the Sabbath, for disturbance of pub- 
lic or private schools, churches and divine worship, for destruction of 
school or church property, for defacing or removing notices posted in 
accordance with any law of this kingdom, for drunkenness, for lewd- 
ness, for fornication, for receiving stolen property, for defrauding the 
revenue laws to an amount not exceeding five hundred dollars, and for 
petit larceny or theft not exceeding one hundred dollars. 


Section XX. The said justices shall respectively have power 
to issue criminal warrants for the apprehension of, and to examine 
and commit to prison for trial at the Circuit or Superior Court, any 
person accused by any credible witness or witnesses of any crime or 
misdemeanor against the laws of this kingdom. 


Section XXI. In all cases of misdemeanors or of crimes con- 
templated in the two preceding sections, in which a warrant of arrest 
shall be issued by either of the said justices on the information of some 
person cognizant thereof, the said warrant shall be verified by the oath 
of the informant, that he has knowledge of, or reason to believe the 
commission of such misdemeanor or crime, by some person whose 
name or description, if possible, shall be alledged in the information, 
as well as the place where the violation of law took place, and the 
names of the witnesses, if any. Such warrant of arrest may be in the 
following form :—~ 


To any Constable of the District of , Island of H. Li 


You are commanded on the information of ——-——., verified by oath, forth- 
with to arrest and take the body of , accused of , if he can be found, 
and forthwith have his body before me at my office in , at any time between 
the hours of —, A. M., and —, P. M., (to answer to the said crime or misdemean- 
or, or to show cause why he should not be committed for trial at the Circuit or 
Superior Court, as the case may be.) And youare also commanded, having ar- 
rested the said —— ——., to summon as witnesses of accusation „if 
they can be found, and to make due return of your proceedings upon this writ. 

Given under my hand this ——— day of 


3 
Police Justice of ——. 


Section XXII. The officer charged with the execution of any 
such warrant, shall have power, and is hereby fully authorizéd, to use 
reasonable force in the execution or service thereof. He shall also 
be authorized to search for, seize and take into possession to be used 
in evidence, anything found in possession of such suspected or ac- 
cused person at the time of his arrest, that may tend to the conviction 
of the accused, and for that purpose the said criminal process shall 
serve as a search warrant. Nothing however in this or the preceding 
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sections contained, shall be construed to prevent any constable or 
other executive judicial officer of this kingdom, from apprehending 
persons known by them to have committed crimes or misdemeanors, 
or common offences, without warrant for that purpose from any court 
or judicial officer created by this act : Provided, that in all cases of 
arrest by an executive judicial officer without warrant, the arresting 
officer shall thereby become and be deemed himself the informant. 


Section XXIII. In all cases of arrest for crimes or for misde- 
meanors cognizable before a jury, the magistrate in whose jurisdic- 
tion or on whose warrant the accused was arrested, shall, upon the 
bringing up of such accused, proceed to consider whether there is 
probable cause to believe that a jury of the Circuit or Superior Court 
would, upon the evidence adduced, convict the accused of the crime 
or misdemeanor charged against him. Said justice shall reduce to 
writing, in substance, the evidence so elicited on examination, with 
the respective names of the witnesses, and if in his opinion the testi- 
mony do not warrant commitment for trial, he shall release the pris- 
oner, entering that fact upon the criminal docket to be kept at his 
office ; but if in his opinion there should be probable cause to believe 
that upon the evidence produced to him conviction would take place 
before a jury, he shall make out, sign and deliver to the constable by 
whom the accused was arrested a mittimus, which may be in the fol- 
lowing form :— 


To or any other Constable of the District of ——, Island of ~—, H. I. :— 


it appearing to my satisfaction, from the testimony hereunto affixed, that there 
is reason to believe that » who was arrested for , on the in- 
formation of » (or otherwise, as the case may be, describing how he 
came before the justice,) would be convicted upon indictment for the said offence : 
You are commanded to deliver him the said - to the Sheriff of the Is. 
land of , or his empowered deputy, who is hereby authorized to commit him 
to the jail of said island, for trial at the Superior or Circuit Court, as the case may 
be ; and have you then there this writ, with full return of your proceedings thereon. 

Given under my hand this —— day of ——-—, 18—-, 


> 


Police Justice of —. 


Section XXIV. ‘The failure to find a bill against any accused 
person at the next Circuit or Superior Court, or having found such 
bill, the failure to prosecute the same at the ensuing Circuit or Su- 
perior Court, unless the court postpone the same for good reasons, 
or failure to sustain such billupon any of the charges therein preferred, 
or a verdict of not guilty to all the counts therein set forth, or the 
successive disagreement of two juries impanneled to try the same, shall 
operate as an acquittal of the accused, and as a supersedeas of the power 
of the marshal, the sheriff or his deputy, longer to detain the said accus- 
edin custody upon the allegations for whichhe was originally committed. 


b 
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Section XXV. Neither of the said justices shall have power to 
determine any matter required by law to be tried by jury, whether 
civil or criminal, nor to appoint referees in any cause : Provided, 
that parties litigant, having agreed in writing to appoint arbitrators for 
the determination of their civil rights within the value in money cog- 
nizable before said justices, and having agreed to make the award 
when rendered a judgment of any such court, tbe said justice, upon 
the coming in of such award and satisfactory proof of such written 
agreement, shall enter up judgment for the amount awarded, accord- 
ing to the agreement, and shall issue execution upon such judgment 
- as in other cases, with or without appeal, as agreed upon by the con- 
tracting parties, being paid the fees of the court. 


Secrion XXVI. Any person indebted to another or liable to 
another in law for money to an amount not exceeding five hundred 
dollars, may, with or without suit first instituted against him, appear 
in person or by duly empowered attorney, before either of said jus- 
tices and there confess a valid judgment against himself and his prop- 
erty for such sum with costs. And it shall be the duty of said justice 
in every such case to enter up such judgment in the same manner as 
if he had rendered the same upon default, or upon evidence of indebt- 
edness, and to issue execution thereon in like manner, and with the 
like effect : Provided, that no such judgment confessed without suit 
shall have the effect in law to cover or conceal the property of a 
debtor, nor to take precedence of other judgments subsequently ren- 
dered, if it be made apparent that the same was collusively or fraudu- 
lently confessed, or confessed without legal consideration, or with the 
view of giving fraudulent and undeserved precedence of one creditor 
over another. 


Secrion XXVII. No judgment rendered in either of said jus- 
tices courts, shall be a lien upon landed or other real property within 
this kingdom, until a transcript thereof, certified by such justice, shall 
have been docketed in the office of the clerk of the Superior Court. 
Such justice’s judgment shall be a lien upon the moveable effects of 
the defendant in execution, not exempted by law from levy, from the 
time and according to the priority of levy. 


Section XXVIII. The said justices shall have power to ad- 
minister oaths, to perpetuate testimony under commissions issued to 
them from other justices or judges of the same or other islands; to 
issue commissions for the perpetuation of such testimony to be used 
in controversies depending before them, and to legalize acts of adop- 
tion of children as allowed by law. To enforce the taxes of their 
respective districts on the complaint of the tax gatherers and overseers 
of public labor, and to enforce summarily as to justice may seem appro- 
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priate, the complaints of the general superintendants in the respective 
school districts corresponding to their judicial limits, according to the 
requirements of the fourth part of an act, entitled an act to organize 
the Executive Department of the Hawaiian Islands. 


Section XXIX. The said respective justices shall, on com- 
plaint of the government or of any party conceiving himself aggrieved, 
be liable to mandamus, prohibition or injunction from any of the courts 
of record. Such injunction, prohibition or mandamus shall be on 
pain of complaint to, and removal by the governor of the island ap- 
pointing such justice. 


Section XXX. Appeal may be taken in any case or cause tried 
and determined by or before any such police justice, by any party in 
interest, for any exception of law or of fact, decided by such justice, 


` to the Circuit Court of the island or Superior Court of the kingdom, 


in ten days after the rendition of judgment, and if execution shall 
have been in the meantime issued and levy been made thereon, sub- 
ject to such levy in case the judgment below shall be affirmed, upon 
the following conditions, and in the following manner :— 

The party desiring to appeal shall within ten days from the day of 
trial file his exceptions in fact, or in law, with the justice, and give 
him notice of his intention to appeal. He shall also pay the costs ac- 
crued, deposit with the said justice the sum of one hundred dollars to: 
be held conditioned for the payment of costs of the court on the ap- 
peal, in case the judgment be not reversed, or in lieu of such deposit, 
he shall file with said justice a bond to the plaintiff below, with suffi- 
cient surety, approved by the justice, in the sum of one hundred and 
fifty dollars, upon a condition in substance as follows :— 


The condition of this obligation is, that whereas has this day 
(or on the — day of , as the case may be,) recovered a judgment before 
» Esquire, Police Justice for the district of , Island of > to 
which the said > principal, has filed his objections and demanded ap- 

eal. 

5 Now if he shall prosecute said appeal with all due diligence and sustain the 
same before the Circuit Court of said island, or the Superior Court, as the case may 
be, then this obligation to be void : Otherwise, so much of the penalty in this bond 
mentioned as shall be sufficient for the payment of costs of court, shall become and 
be entered up asa joint and several judgment against us the said co-obligors, , 
collectable by execution upon our joint and several property without further assess- 
ment or trial. 

Given under our hands and seals the day and year first above Written, 5% 

g oH ea (GS, 
—— ——, (L. S.) 


Approved and signed in my presence. 
——— ———, Police Justice of ——. 


Secrion XXXI. Upon such application being made and ac- 
erued costs paid, and the said one hundred dollars deposited, or such 
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bond filed, the justice shall give immediate notice thereof to the other 
party, and if execution shall have been issued, to the officer charged there- 
with, and shall also within ten days after the receipt of such applica- 
tion, costs and sum or bond, make out and transmit to the court a 
literal transcript of all the reċord and proceedings had before him ; 
which if he fail to do said court shall have power, upon complaint, to 
compel him by-mandamus. 


Section XXXII. A compliance with the provisions of the two 
last preceding sections shall immediately thereafter operate as an ar- 
rest of judgment and stay of execution. 


Section XXXII. Costs shall be allowed to the prevailing par- 
ty in judgments rendered on appeal, in all cases, with the following 
exceptions and limitations :— 

1. If the defendant against whom judgment is rendered before a 
justice, appeal, and judgment thereon be rendered in his favor, and 
the amount recovered before the justice be reduced one fifth or more, 
costs shall be awarded to the appellant : 

2. If the defendant in whose favor a judgment is rendered before a 
justice, shall appeal, and he shall not recover at least one fifth more 
than the amount recovered before the justice, costs shall be awarded 
to the appellee : 

3. If the plaintiff in whose favor judgment is rendered before a 
justice, appeal, and he shall not recover at least one-fifth more than 
the amount recovered before the justice, costs shall be awarded to 
the appellee : 

4. In all other cases, the party recovering any sum shall be entitled 
to costs. 


Section XXXIV. Whenever costs are awarded to the appel- 
lant, he shall be allowed to tax as part thereof, the costs and fees 
paid to the justice on making the appeal, as disbursements, in addi- 
tion to the costs in the court appealed to. And if, upon an appeal, 
a recovery for any debt or damages be had by one party, and costs 
be awarded to the other party, the court shall set off such costs against 
such debt or damages, and render judgment for the balance. 


Section XXXV. Unless appeal be taken within ten days after 
the rendition of such judgment, the same shall be thereafter final in the 
controversy, and no court in this kingdom shall have power to remove 
the same for any cause whatsoever. 


Section XXXVI. In case the award of arbitrators agreed to 
“become the judgment of either of said Police Courts, shall have been 
rendered from collusion. or fraud, the party aggrieved shall be at liber- 
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ty to apply to the justice, and the justice shall have power to cite the 
party opposed to show cause, on debate or examination of witnesses, 
why the same should not be set aside ; and if found to be collusive 
or fraudulent, he shall set it aside and render justice in the matter at 
the cost of the collusive party thereto, subject to appeal as herein- 
before provided. : 


Section XXXVII. Admission to practice as an attorney, 
counsellor or solicitor in the courts of record hereinafter created or 
organized, shall not be necessary to entitle any person to appear in 
his own behalf or for another in the said police courts ; neither shall 
they have power to debar any person from so appearing and practis- 
ing before them, except for contempt of their authority as justices, or 
of their judicial process. 


Section XXXVIII. The costs of court, independently of the 
fees of its executive judicial officers and stamps, shall in no instance 
exceed the sum of ten dollars; and said costs shall be paid by the 
party failing to recover or recovered against, and shall enter into and 
form part of the judgment. No costs of counsel or attorney shall be 
allowed by said justices. 
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CHAPTER III. 


THE NATIONAL COURTS OF RECORD. 
ARTICLE I.—OF THE CIRCUIT COURTS. 


Section I. For the purpose of more effectual national and in- 
ternational justice, the Hawaiian Kingdom shall be and the same is 
hereby divided into four judicial districts, that is to say :— 

First, The Island of Oahu, whose seat of justice shall be at Hono- 
lulu : 

Second, The islands of Maui, Molokai and Lanai, whose seat of 
justice shall be at Lahaina in the Island of Maui: 

Third, The Island of Hawaii, whose seat of justice shall be at 
Hilo : 

Fourth, The islands of Kauai and Niihau, whose seat of justice 
shall be at Hanalei in the Island of Kauai. 


Section II. There shall be held annually a circuit court at each 
of the said seats of justice, that is to say :— 

In the second circuit, on the first Monday of March ; in the third 
circuit on the first Monday of September, in the fourth circuit on the 
first Monday of February, and in the first circuit on the first Monday 
of August jn each year, at each of which circuit courts one of the 
judges of the superior court, created in and by the second article of 
this chapter, shall preside. 


Section III. Each of the said circuit courts shall have a seal to 
be adopted by the judges of the superior court, which, when so adopt- 
ed, shall be notified to the public through the Polynesian newspaper, 
and all writs and mandates whatsoever, impressed with the said seal, 
and all records, transcripts, and certified copies of proceedings, plead- 
ings, rules, ordinances and judicial decrees, issued hy said courts, 
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respectively attested by any judge thereof and impressed with the seal 
of said court, shall have full faith in all places. 


Section IV. The governors of the respective islands corres- 
ponding to the said several national circuits, shall appoint for their 
islands respectively, each two local circuit judges to sit with and aid 
the judge of the superior court, who shall attend to preside over and 
conduct the circuit court appointed to be held for said island. The 
local circuit judges shall be so appointed during good behavior, upon 
terms of compensation to be determined by the King in privy council. 
They shall be impeachable and removeable in like manner as other 
judges of the courts of record. They, or either of them, when asso- 
ciated on the bench with one of the judges of the superior court, shall 
at the stated times for holding such courts in their respective districts 
constitute a circuit court for the trial of causes in the mode and man- 
ner hereinafter prescribed. They shall reside and keep offices, to be 
called chambers, at the seats of justice for their respective districts, 
at which they shall each have the powers at chambers hereinafter 
conferred upon them. Except that at Honolulu, they shall only have 
and exercise such powers in cases affecting natives. 


Section V. The judges of the superior court shall, at least one 
month before the holding of any island circuit court, determine by 
majority which of their number shall proceed upon such approaching 
circuit, and shall give notice thereof to the public through such news- 
paper as to them may seem advisable and proper for its general noti- 
fication. The chief justice of said superior court shall also commu- 
nicate the said information to the local circuit judges for the district, 
who shall post a written notice thereof upon the outer side of the 
principal entrance to the place set apart for holding the island circuits. 


Secrion VI. The said respective circuit courts shall have juris- 
diction to determine all civil suits between individuals, or in which 
this government is plaintiff, involving a greater amount of indebted- 
edness or claim than one hundred dollars, also all cases wherein the 
fines, penalties and forfeitures recoverable by this government exceed 
that amount, wherein the party accused or liable resides, or for the time 
being is found in the judicial limits of such circuit. They shall have 
power to try and determine all private actions arising within their ju- 
risdiction, sounding in consequential injury or damages, without limit 
as to amount of claim. They shall have power to try and determine 
all landed controversies between private parties or at the direct suit of 
this government : Provided always, that nothing herein contained 
shall be so construed as to interfere with the rights and jurisdiction of 
the Board of Commissioners to quiet land titles. They shall also 
have power to partition and set off land to co-tenants and tenants in 
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common ; to grant writs of ejectment and of possession ; to admeasure 
dower in lands to widows ; to affiliate bastards ; to sequester proper- 
ty for their support ; to grant bills of divorcement and to annul the 
marriage contract for legal causes ; to decree the restitution of per- 
sonal property ; to grant warrants of summary arrest and imprison- 
ment ; to restrain by writs of ne exeat, injunction and attachment ; to 
issue commissions at law or in equity for the examination of foreign 
or domestic witnesses ; to depute the power of administering oaths ; 
to change the locality of trial at the request of parties to any cause 
depending before them, to some other circuit ; to grant continuances 
and postponements ; to grant writs of habeas corpus ; and to enlarge 
prisoners on bail. 


Section VII. The criminal jurisdiction of said circuit courts 
shall be co-extensive with the districts for which they are created. It 
shall be appellate from the district and police courts thereof in all 
cases, and original in all other cases, except of crimes punishable by 
death, which shall be solely cognizable before the superior court at 
Honolulu. 


Srcrion VIII. The jurisdiction of said circuit courts shall not 
extend to the foreclosure of mortgages upon landed property, nor to 
the foreclosure of maritime liens and hypothecations ; but in cases of 
hypothecation and maritime lien, the said courts or any president 
judge thereof at chambers, whether in actual attendance or not upon 
the circuit, may grant process of attachment, seizure or arrest, re- 
turnable in the superior court at Honolulu, and may summon the 
respondent to appear at the superior court to show cause. Neither 
shall the jurisdiction of said circuit courts extend to actions instituted 
eek this government, nor against the governors of the respective 
islands. 


Section IX. The local circuit judges of said courts shall have 
power respectively to attend at chambers to the appeals of native 
parties, from the decisions of the district justices of their districts, as 
prescribed in the first article of the second chapter of this act. They 
shall have power to issue any process required by the practice of said 
circuit courts returnable to the said circuit, or by the practice of the 
superior court returnable thereto ; which process shall be” considered 
the commencement of a suit between the parties therein named : 
Provided, that the judge who first issued original process in any cause 
shall alone have power to issue interlocutory process therein, so long 
as it shall remain before the court in which the suit was commenced, 
and no other judge of the same circuit shall have chamber powers 
over the same controversy. 
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Section X. The-sessions of said circuits shall not extend dur- 
ing any one term beyond the period of fourteen days, and all causes 
not reached upon the calendar, or not within that period disposed of, 
shall be continued to the next term of said court, unless removed by 
said circuit court or some judge thereof at chambers, to some other 
circuit for trial. 


ARTICLE Il.—OF THE SUPERIOR COURT OF LAW AND EQUITY. 


Section I. There shall be, and is hereby created, a tribunal for 
the Hawaiian Islands, to be styled the Superior Court of Law and 
Equity. Said court shall be statedly held at Honolulu in the island 
of Oahu, in the months of January, April, July and October, at such 
place as His Majesty in privy council may determine. And the 
judges of said court shall have power to appoint special terms to be 
held at other times, in their discretion. Said court shall be open and 
accessible to all persons during its sessions, subject to judicial dis- 
cipline. 


Section II. The Representatives of the People in Legislative 
Council assembled, shall appoint three persons of intelligence, discrim- 
imation and probity, learned if possible in the law, to be co-ordinate judg- 
es of the said court, of whom one shall be chief justice of said court, to be 
designated by therepresentative votes. The King and Premier shall issue 
to them patents, under the great seal, in token of their due election. 
The said judges shall hold their offices during good behavior, re- 
moveable only upon impeachment before the house of Nobles and Rep- 
resentatives in council assembled. 


Section JIE. Said judges shall, after election and appointment, 
make and file with the Minister of the Interior an oath of office in the 
following form :— 


HonoLvLU, Oanv, » HL, 


„, — , do solemnly swear, that to the best of my ability, I will support 
the constitution of this kingdom, preserve the prerogatives and succession of the 
crown, observe equity and administer justice to all persons and the government, 
and impartially interpret and enforce the laws, liberties, rights, privileges and obli- 
gations of all men resorting to or brought before me as a judge of the Superior 
Court of Law and Equity in the Hawaiian Islands, So help me God. 

Subscribed and sworn to this — day of » 18.-— 
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Section IV. The salaries of the judges of the Superior Court 
of Law and Equity shall be fixed by the King’and privy council at 
the time of their appointment, and shall not be diminished during their 
term of office. , 


Secrion V. Said judges shall have power to prescribe rules 
from time to time to govern the practice of litigant parties or their 
counsel before the superior court, and at the cireuit, regarding the 
institution, progress and determination of causes. ‘They shall deter- 
mine the days in the stated months hereinbefore named, in which the 
said terms of court shall commence, and the hour for opening the 
same. 


Section VI. The superior court shall have full appellate juris- 
diction, subject to the review and reversal of the supreme court, of 
all matters and controversies, civil, criminal or mixed, equitable or 
legal, public or private, from any inferior court, for causes of excep- 
tion assigned, or when no exception has been assigned; or upon writs 
of error, certiorari, or habeas corpus allowed by either of the justices 
of the said superior court, upon subsequent assignment of error, or 
cause shown at chambers. Said court shall have original and ex- 
clusive jurisdiction of all civil actions, causes of action, suits and con- 
troversies instituted by permission of the King in privy council against 
the government of the Hawaiian Islands, of all bills in equity for the 
foreclosure of mortgages, hypothecations and other maritime liens, 
and of all other bills in equity ; of all surrenders and assignments in 
trust for the benefit of creditors, or for the relief of debtors, or in 
bankruptcy ; of all admiralty causes in rem and in personam affecting 
any foreign vessel within His Majesty’s waters, or importing the ar- 
rest, detention, libel, seizure or sale of any foreign vessel ; of all 
claims to salvage, and of all claims to the adjudication of average ; and 
said court shall have original jurisdiction of all felonies committed 
within this kingdom, not cognizable before any inferior court. Said 
court shall have exclusive original jurisdiction of all suits, actions and 
controversies affecting embassadors or other public ministers, and 
consuls, resident in this kingdom. Any of the said suits, actions or 
controversies so cognizable before the superior court, whether enter- 
tained originally or on appeal as aforesaid, may be carried to the su- 
preme court of judicature created by the constitution and hereinafter 
methodized. 


Section VII. The sessions of the superior court shall never 
exceed at any one term the period of one month, when all causes not 
reached in the calendar shall be deemed to have been prolonged to 
the next term of said court. 
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Secrion VII. The said court shall have full power to nominate, 
constitute and appoint referees in any cause depending before them, 
involving long or complicated accounts or transactions between the 
parties litigant ; to submit the matter so in controversy to the said 
referees, and to require the parties on pain of contempt as by default, 
to appear before said referees and there explain the matter in dispute 
between them ; to receive the report of said referees, and enter up 
binding judgment thereon, and to enforce the same by execution. 


Section IX. The said court shall have power, on motion, when 
any party defendant does not appear at the return day of the writ of 
summons, or citation at law, or subpoena in equity, to order judgment 
to be entered up as by default. Said court shall have power, on 
motion, when any party plaintiff shall fail to appear at the return day 
of the writ of summons, or citation at law, or subpcena in equity, or 
upon any subsequent day to which said suit may have been continued 
or postponed by the court, or appearing, fails to prosecute the same, 
or fails to make good said suit, to order judgment of non pros to be 
entered against such plaintiff. 


Section X. The powers hereinafter conferred upon the judges 
of said court at chambers shall be considered initiatory, interlocutory, 
progressive, or final in causes before the said superior court, or be- 
fore any circuit thereof before which any cause is depending, or sought 
to be instituted ; and all orders granted by either of said judges at 
chambers during the recess or vacation of the court in which the mat- 
ter is depending, or sought to be instituted, shall be as effectual, com- 
pulsory aud binding upon the parties, as if issue were made during the 
actual session of the said court, by a majority in number of the said 
judges. The terms of the respective circuit courts for each island, 
and of the said superior court at Honolulu, shall be considered for 
judicial purposes, to continue from the commencement of one to the 
commencement of the next, and all such orders, process and decrees, 
original, interlocutory, mesne or final, shall be entitled and tested as 
of the term within which they were issued, granted or made. 


Section XI. There shall be appointed by the said judges of the 
superior court, a clerk to reside and keep his office in Honolulu, and 
said clerk shall be sworn to the faithful discharge of his duties. He 
shall have charge of the seal of said court, which shall be impressed 
upon all process issuing out of said court, which until so sealed shall 
not have the force and effect intended thereby, and shall not be bind- 
ing upon the parties thereto, nor upon the officer to whom the: same 
is addressed. T'he said clerk shall keep the minutes of the said court 
when in session. All process shall be issued by him at the request 
of the party applying therefor, or his attorney, duly licensed and com- 


] 
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missioned, and all process so issued, shall be returnable to him and 
filed in his office. ‘I'he mode of obtaining process shall be as here- 
inafter prescribed for the courts of record. Said clerk shall enter in 
a docket in alphabetical order, the judgments and their amounts, in- 
cluding costs, rendered in the said superior court, whether originally 
or on appeal; and shall on application issue execution therefor, as 
hereinbefore prescribed for the courts of the second districts of Maui 
and Oahu. Said judgment shall be a lien upon the defendant’s real 
property throughout the kingdom, and may be satisfied by the marshal 
or his deputy in any part thereof, out of said real property, according 
to the priority of judgment. The execution issued upon such judg- 
ment shall be a lien upon the personal property of a defendant in any 
part of the kingdom, according to the priority of actual levy ; and as 
to such personal property the same rules, privileges and rights shall 
exist in favor of the plaintiff, and marshal or his deputy, as are con- 
ferred and allowed in like cases to the constables holding executions 
issued by the justices of the second districts of Maui and Oahu. The 
said clerk shall be governed by the rules hereinafter prescribed for 
the institution of suits, for the trial of causes at the forum, and for the 
transaction of business at chambers by the judges of the superior 
courts, and in all matters requiring the previous order of a judge at 
chambers, he shall not act without such order, and all ordinary or 
extraordinary orders granted by any of the said judges at bar, or by 
any of them at chambers shall be binding upon him regarding any act 
to be by him performed in relation to any suit depending, or about to 
be instituted or reduced to judgment in said superior court. 


Section XII. The said clerk shall, when required, grant a cer- 
tificate of the number and priority of judgments entered in his office 
against any party defendant, which form incumbrances upon the real 
property of such defendant, being paid therefor the fees of search and 
certificate. 


Section XI. Said clerk shall have power to administer oaths; 
to take the deposition of witnesses; to assess damages upon notes, 
bonds, breaches of covenant, bills of exchange, orders and other 
liquidated obligations, in all cases in which default shall have been 
made ; which assessment shall be equally binding as the verdict of a 
jury. He shall enter up judgment also in all cases in which specifi- 
cally required so to do by order of the court, or of a judgé upon hear- 
ing in banco or at chambers. He shall file the reports of referees 
appointed in any cause, and the award of arbitrators, and enter up 
judgment thereon. 


Secrion XIV. The local circuit justices for each circuit shall 
transmit to said clerk, at least one week before the first day of each 
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term of the superior court, the record in full of each cause appealed 
at the circuit in which natives are concerned, that said clerk may add 
them to the foreign cases of appeal of which the presiding judge of 
said circuit shall also give him the record and proceedings, and he 
shall make out according to the priority of their dates, a calendar of 
such appeals for the use of the judges of the superior court, distinct 
from the calendar of causes originally instituted before said superior 
court, which he shall also make out and submit to the said judges at 
such term of the superior court. 


Secrion XV. The clerk of the superior court shall at least 
twenty days before the session of any circuit court at which jury cases 
may be coming on for trial, in presence of the marshal and chief jus- 
tice of the superior court, draw from the appropriate box for the ap- 
propriate island, an array of thirty-six Jurors, which array he shall 
certify to the marshal to be by him or his deputy summoned as here- 
inafter prescribed. He shall also transmit a certified list thereof to 
the local circuit judges, to be posted on the outer side of the princi- 
pal entrance to the court house or room for the particular island, and 
shall cause the same to be inserted for public information in the Poly- 
nesian newspaper. He shall in like manner, and as long previously, 
draw from the jury box for the island of Oahu, a like array of jurors 
for each term of the superior court at which it shall appear that there 
are controversies triable by jury, and be shall in like manner certify 
the same to the marshal for summons, and post a list thereof on the 
outer door of the place of holding the said superior court. Every 
juror so duly drawn, if duly summoned at least forty-eight honrs pre- 
vious to the holding of the court for which he was drawn, shall for 
non-attendance at court be punishable by fine, in the discretion of the 
court, not exceeding one hundred dollars for each day that he fails to 
attend said court, without reasonable cause ; and he may be brought 
up by summary attachment for that purpose. 


Section XVI. Said clerk shall issue to any party plaintiff or 
defendant in any cause, civil or criminal, depending before either of 
the courts of record other than the supreme court, or to their counsel 
duly licensed to practice, writs of subpoena for witnesses in blank, so 
far as regards the witnesses to be summoned, which the said parties 
or their counsel may fill up at their option, and the said writs so is- 
sued and signed by said clerk, and impressed with the seal of the su- 
perior court, shall be obligatory upon the marshal and all other exe- 
cutive judicial officers, and upon the witnesses actually served there- 
with. Upon non-attendance of witnesses so summoned, and upon 
oath of the officer who served the same, the said court shall have 
summary power to cause their attendance, and to fine and imprison 
them at discretion for contempt. 

Vou. iL § 


34 AN ACT TO ORGANIZE THE JUDICIARY DEPARTMENT., 


Section XVII. The criminal calendar of causes triable at the 
circuits shall be made out distinct from the civil calendar, by the clerk 
of the superior court, to enable him to do which, the sheriff of each 
island shall, at least forty-eight hours previous to any stated term of a 
circuit court for his island, furnish the marshal a list of persons com- 
mitted to their custody, the date of such commitment, and the offence 
for which they await trial. Like calendars shall be made out by him 
for each term of the superior court, of criminal causes triable thereat, 
originally or by appeal. 


Section XVIII. The said clerk shall deliver to the judge ap- 
pointed to preside at the coming circuit, certified copies of the 
respective calendars, which said presiding judge shall follow in the 
adjudications at the circuit. He shall also, before the session of any 
term of the superior court, furnish a certified calendar of original civil 
causes, and another of appellate civil causes, a certified calendar of 
original criminal causes, and another of appellate criminal causes to 
the chief justice of the superior court. 


Section XIX. All writs of execution, whether civil or crim- 
inal, being founded upon any award or judgment of the superior court, 
shall issue to the marshal upon the application of the party entitled 
thereto, and be signed by the clerk or some one of the judges thereof, 
and be impressed with the seal of said court. 


Secrion XX. All writs of supersedeas of causes and contro- 
versies, writs of error or certiorari to remove the record of any cause 
from an inferior court to the superior ; writs of injunction, prohibition 
or mandamus issuing out of the superior court, shall be allowed in 
writing by said court at term time, or by a judge at chambers, and 
being so allowed shall be binding upon the inferior court to which it is 
addressed, upon service thereof by the marshal or. his deputy upon 
the officer to whom the same is addressed. All writs of the like na- 
ture and import issuing out of the supreme court of judicature to the 
said superior court, and in like manner allowed, shall be binding there- 
on when duly served upon the said clerk, who shall forthwith notify 
the chief justice of the superior court. 


Section XXI. The costs of suit, of proceedings of this court, 
of prosecution, of defence, of counsel, of the marshalcy, and of the 
clerkship attending any suit, proceeding, prosecution or defence, civil 
or criminal, when taxed by a judge thereof, shall be entered up with 
the judgment rendered in said cause by the clerk, and shall be docket- 
ed as an integral portion thereof, to be comprised in the execution 
afterwards to issue. 
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ARTICLE Ill.—OF THE SUPREME COURT OF JUDICATURE. 


Section J. The supreme judges contemplated by the constitu- 
tion, shall be presided over by the King as chief judge, or in his 
absence by the Premier ; or in their temporary discretion by some 
chief judge to be by them jointly appointed pro tempore in case of their 
inability to attend at the time, or inability to remain in attendance at 
the court, or in case of the Royal demise and the minority of the 
Royal successor. Four in number of the members of said court, the 
King or his substitute being one, shall constitute a quorum for 
business. 


Section Il. The said court shall convene at Honolulu in the 
island of Oahu semi-annually, on the first Mondays of June and De- 
cember, at such place and hour as a quorum of said judges may by 
rule establish. 


Section III. The powers of said court shall be supreme and 
final, and shall extend to all cases, suits, prosecutions and contro- 
versies, which having been cognizable before any of the other courts 
of the kingdom, whether of record or not of record, has been regular- 
ly brought before said court on exception taken below, or on appeal, 
or by writ of error, certiorari, or habeas corpus issued by the clerk 
of the supreme court, and approved at chambers by the chief judge 
thereof, upon the sworn petition of the applicant, founded upon as- 
signment of errors. 


Section IV. The powers of the said supreme court shall also 
be original in all cases in which either of the governors is a party de- 
fendant or prosecuted ; in which cases, the said supreme court shall 
follow the course of practice and the mode of adjudication, and may 
exercise all the functions in like cases prescribed for the guidance of 
the Superior Court of Law and Equity. 


Section V. No appeal shall be taken to said supreme court un- 
til resort has been had to the proper inferior courts : Provided how- 
ever, that all appeals from the awards and decisions of the Board of 
Commissioners to quiet land titles, shall in all cases be brought direct 
to the supreme court without the intervention of any intermediate tri- 
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bunal : And further provided, that in all cases and causes of contro- 
versy arising purely between aboriginal natives of these islands, if 
either party conceive himself aggrieved by the decisions of a local 
circuit judge at chambers, the party so aggrieved may appeal without 
formality to the supreme court upon deposit of twenty dollars with 
the local circuit judge to abide the costs of appeal. In all such cases 
of informal appeal, the supreme court shall proceed to consider the 
very truth and merits of the matter brought up, without regard to form’ 
or technicality, and shall render judgment thereon according to law, 
with or without the addition of new or further evidence: Provided 
however, that nothing in this section contained shall be construed to 
compel native aboriginal parties to carry their appeals in the first in- 
stance to the supreme court, but they may at their option, follow the 
regular course of appellate jurisdiction through all the courts in like 
manner with other parties. 


Section VI. All appeals to the said supreme court from any 
decision of the Board of Commissioners to quiet land titles, shall be 
made within ninety days after notice thereof shall have been given to 
the party against whom such decision shall be made, or to his at- 
torney. 


Section VII. Upon any appeal being made from a decision of 
the said board, the same shall not be effectual for any purpose, until 
the party appealing shall have given a bond to the adverse party in 
such penalty and with such sureties as the president of said board 
shall approve, conditioned for the speedy and dilligent prosecution of 
such appeal, and for the payment of all costs that have been and may 
be awarded against such appellant, in case of the discontinuance or 
dismissal of said appeal, or his failure to prosecute and sustain the 
same. 


Secrion VIII. If the decision appealed from, direct the deliv- 
ery of the possession of any real property, the issuing and execution 
of process to enforce the same, shall not be stayed until a bond be 
given in a penalty and with sureties to be approved by the president 
of the Board of Commissioners to quiet land titles, conditioned that 
during the possession of such real property, he will not commit waste, 
or suffer any waste to be committed thereon ; and that in case the 
appeal be dismissed or discontinued, or such decision be affirmed, 
such appellant will pay the value of the use and occupation of such 
property, from the time of such appeal, until the delivery of the pos- 
session thereof, pursuant to such decision. 


Section IX. The Board of Commissioners to quiet land titles 
may, in its discretion, require the appellant to do such other acts and 


OF THE SUPREME COURT OF JUDICATURE. 37 


things, on taking an appeal from their decision, as justice and the 
protection of the adverse party may require ; and until such acts or 
things so required to be done, shall be performed, such appeal shall 
not be valid, and shall not operate asa stay of proceedings on any 
decision of said board. 


Secrion X. No trial by jury shall be entertained before the su- 


' preme court, except in cases in which the governors are parties de- 


fendant or prosecuted. If it become necessary to the decision of any 
controversy depending before the supreme court that an issue of fact 
arising therein be first tried and resolved, the said court may by order 
require such issue of fact to be tried before a jury by the superior 
court, or some one of the circuits, and the verdict certified to the 
supreme court for its information. All suits or proceedings, whether 
appellate or original, commenced or brought before the supreme court 
shall be placed upon the calendar by the clerk of said court. And 
all proceedings of said court shall be registered and kept in the Ha- 
wailan language. 


Section XI. The views, arguments and reasonings adduced to 
said court shall be written or printed in the Hawaiian language. No 
oral debate shall take place before said court except by special leave 
obtained ; neither shall any written argument, debate or reason be 
admitted before the said court, unless signed by some duly admitted 
and sworn counsellor thereof, or some party plaintiff or defendant in 
proper person. 


Section XII. The Minister of Public Instruction shall be ea 
officio clerk of the said supreme court. _ It shall be his duty carefully 
to preserve, and faithfully to prepare the records and proceedings of 
said court. To facilitate the labors of the judges, he may at their 
request compile a true statement of any cause sent or brought up on 
appeal, exhibiting in brief the grounds and points contended for by 
either party below, and the object of the review sought, which brief 
he may cause to be printed for the use of said court, at the expense 
of the party failing in the appeal. 


Section XIII. Upon delivery to said clerk of an assignment of 
errors alledged in the record, proceedings, judgment or decree of the 
superior court, it shall be incumbent on him, being first secured for 
the costs of appeal, to issue under the seal of the supreme court a 
writ of error, to be signed by the chief judge, and addressed to the 
superior court, commanding the chief justice thereof to certify and 
send up for review, the record and proceedings of such cause as it 
exists in said court, or as it existed in the court where it originated, 
that errors assigned may be corrected. 
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Section XIV. In all cases in which the supreme court has 
original jurisdiction, or in which it is resorted to on appeal, or in 
which motion is made therein for interlocutory judgment, or for mesne 
or final process, the applications,,petitions and assignments of fact or 
of law shall be in writing addressed to the chief judge, and shall be 
transmitted to him through the said clerk, whose duty it shall be to 
present such application, and make known to the party in interest or 
his counsel the final result or conclusion. 


Section XV. Inall cases in which reference to a master in 
equity, or to an assessor at law becomes desirable to the said court, 
with a view to the settlement of facts, the computation of accounts, 
or the assessment of damages, interest or costs in banco, the same 
may be referred for that purpose to the clerk, and it shall be his duty, 
on pain of impeachment and punishment as set forth in the act to or- 
ganize the executive ministry, to make correct legal or equitable re- 
port thereon as required by said court. Such report shall be filed 
with the record of any decision the court may afterwards make upon 
the matter reported on, whether in accordance or disagreement there- 
with : Provided however, that the clerk shall in no case have power 
to report to said court upon any appeal taken from any decision of the 
Board of Commissioners to quiet land titles. 


Section XVI. The respective judges of the supreme court 
shall have all the judicial rights and powers for appellate purposes 
conferred by this act upon judges of courts of record at chambers, 
and in like manner for purposes of original jurisdiction over the gov- 
ernors of the respective islands, and in all such original causes said 
court and the judges thereof at chambers, shall pursue the practice 
prescribed by this act for the superior court at forum, and for the 
judges thereof at chambers. 


Section XVII. The seal of the supreme court shall be the great 
seal of the Hawaiian Islands. It shall be impressed upon all process, 
writs, and mandates of said court, and all records, proceedings, 
transcripts, and copies signed by the clerk thereof and impressed with 
said seal, shall be deemed authentic in all courts, and be obligatory 
upon all officers throughout the kingdom. 


A SE tne A TE ire 
—_ ee cous 
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CHAPTER IV. 
PRACTICE OF THE COURTS OF RECORD, 


ARTICLE L---OF THE COMMENCEMENT, PROGRESS, AND DETERMI- 
NATION OF CIVIL SUITS. 


Section I. In all civil suits for the recovery of money upon 
evidences of indebtedness, or vouchers certain or computable by the 
court, that is to say ; upon promissory notes, bills of exchange, drafts, 
orders, bonds and other instruments, parol or specialty, the plaintiff 
in person, or by his attorney, shall file with the clerk of the court a 
petition for process, addressed to the chief judge or justice, in sub- 
stance as follows :— 


The undersigned claims of » residing at » Island of ; 
— dollars, upon (a note or other evidence of debt, as the case may be,) dated 
——, payable on » with ~— interest from = . Said defendant has neglect- 
ed and refused to pay the same until this date, (and in case of frand or conceal- 
ment, or other collusive or deceptive circumstances attendant upon the contracting 
or the nonpayment of the debt. Here msert the same according to the circum- 
stances. 

Whorefore, the undersigned asks the process of this court to cite the said do- 
fendant to appear and answer this demand. 

Dated, day of » 18—. 


> 
Plaintiff’s Attorney, or plaintiff in person. 


Section If. Upon filing such petition, in case no fraudulent cir- 
cumstances be alledged by the plaintiff, the clerk shall issue, under 
the seal of the court, a summons addressed to the marshal of the Ha- 
walian Islands, which may be in the following form :— 


SUMMONS. 
You aro commanded by order of (——, judge of the superior or circuit court for 
, as the case may be,) to summon , defendant, in case he shall 
file written answer within twenty days after service thereof, to he and appear be- 
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fore the said conrt at the —— term thereof, to be holden at „in the Island of 
» on the day of next, — o’clock, A. M., to show cause why the 
elaim of , plaintiff, should not be awarded to him pursuant to the tenor of 
his annexed petition. And have you then there this writ with full retnrn of your 
proceedings thereon, 


Witness, , Esquire, 
Chief Justice (or as the case may be the President Judge) of the said court at 
Honolulu, this day of , I8—. 
. (L. S.,) 


c lerk. 


Section IH. Every summons issued under the seal of a court 
of record, shall be served by the marshal or his deputy upon the de- 
fendant, by the delivery to him of a certified copy thereof, and of the 
plaintif’’s petition, to which petition shall always be annexed a literal 
copy of the voucher upon which it is predicated, (if any there be,) or 
in case the defendant cannot be found, by leaving such certified copy 
with some agent or person transacting the business of the defendant, 
or at the defendant’s last place of residence, with some member of 
his family of suitable age. Service upon one of several partners or 
other joint debtors, shall be legal service upon all for the purposes of 
appearance in court, and judgment may be entered against all such 
joint debtors or partners thereon: Provided however, that no execu- 
tion shall issue against the sole property of any debtor on whom pro- 
cess was not duly served as aforesaid. 


Section IV. It shall be incumbent upon every defendant served 
with process of summons, as in the two preceding sections prescribed, 
within twenty days after such service, to file with the clerk of the 
court from which the summons issued, a plea or answer in writing to 
the plaintiff’s demand, either denying the grounds thereof upon 
the facts alledged, which answer shall be called the general issue, or 
admitting the truth of the facts alledged in the plaintiff’s petition, 
denying that by the law of the land those facts are sufficient to en- 
title him to recover judgment, which last mentioned answer shall be 
called a demurrer. In case the defendant does not put in one of the 
said pleas within the time above stated, the plaintiff may prove service 
of said summons and default in answering by the clerk’s certificate, 
and shall be entitled to demand and receive of any judge at chambers 
competent to preside at a circuit court, an order declaring the defend- 
ant or defendants in default, and authorizing the clerk to assess the 
amount of the plaintiff’s claim, principal, damages and interest, and 
to enter up judgment therefor and for the costs to be awarded and 
taxed by said judge at chambers. But in case the defendant so serv- 
ed shall put io a plea of the general issue, the clerk shall enrol the 
cause upon the calendar of the civil causes triable at the court in 
which the action was commenced, under which plea any special mat- 
ter may be given in evidence, on due notice accompanying such plea. 
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In case the defendant shall put ina demurrer to the plaintiff’s de- 
mand, said plaintiff shall join therein within twenty days upon like 
liability to default, and may apply to the same judge at chambers for 
hearing before, and decision thereof by him at chambers. The judge 
so applied to shall have power to cite the party interposing such de- 
fence, accord a day for argument, cite witnesses. to prove collateral 
facts involved, and to decide the merits of every such legal defence, 
subject to exceptions taken by the parties, on account of which ex- 
ception the cause may be placed upon the calendar of motions, with 
the decision of the judge at chambers, to be reconsidered by the court 
iw term time at the costs of the party losing. If no exception be 
taken at chambers to the judge’s decision of a question of law, and 
no question of fact remains to be decided at the court, the judge at 
chambers shali make an order to the clerk to enter up the judgment 
awarded by him upon the issue, which shall be valid, subject to ap- 
peal. 


Section V. In all cases of complication, and in cases involving 
long accounts, the court at bar may, upon the written application of 
either party under oath, assigning satisfactory cause, appoint three 
referees competent in the estimation of the said court to inquire into 
and report upon the facts and merits of the same. 


Section VI. Referees so appointed shall be sworn to the faith- 
ful and speedy investigation of, and to an honest award upon the mat- 
ter submitted to them. All persons residing for the time being within 
the jurisdiction of the court, shall be liable, and may be compelled to 
serve the courts of record upon appointment, as such referees, and 
may for refusal be fined in the discretion of the court as for contempt. 


Srction VII. The report of referees in any cause shall be 
signed by them or a majority of their number, and be considered in 
law to be made under oath. They shall file it with the clerk of the 
court before which the suit was instituted, who shall notify the parties. 
The party in whose favor the report shall have been made, shall 
within ten days thereafter, move the court or some judge at chambers, 
giving at least forty-eight hours written notice of such motion to the 


, Opposite party, for judgment of confirmation, which the court or judge 


so moved shall grant or refuse upon hearing the parties, or shall grant 
upon default of the opposite party, upon proof of notice of such mo- 
tion. Either party deeming himself aggrieved may except to the de- 
cision of the judge upon the said report of referees, enter up the 
grounds of his exception with the clerk of the court in arrest of judg- 
ment, and require the said decision to be reported to the court upon 
the calendar of motions for reconsideration. If the confirmation or 
tefusal be awarded by a court of record at bar, the party excepting 
Vou. 1. 
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may take his appeal to the next court superior in order, according to 
the ascending order of the courts, until the final determination thereon 
by the supreme court. 


Section VIII. In all cases in which the plaintiff’s petition 
against the defendant alledges fraud in the contraction of his demand, 
or in the non-payment thereof after maturity, it being verified by oath, 
the said plaintiff may move some judge of the superior court or local 
circuit judge, at chambers, for an order of arrest to be endorsed upon 
said summons, authorizing the marshal or his deputy to hold the de- 
fendant to bail in double the amount sworn to be due, or in default of 
bail, to commit him to jail until judgment rendered, unless sooner dis- 
charged by order of the court. Bail shall have power to surrender 
their principal in exoneration of themselves at any time, upon deliver- 
ing the body of such principal to the marshal or his deputy. 


Section IX. Said bond, when forfeited, shall be recoverable 
against the bail before a judge of the court at chambers, without the 
intervention of a jury. 


Section X. In all civil cases involving unliquidated demands, 
constructive, implied, suppositious or hypothetical right on the part of 
the government, or of any private person, corporation or other party, 
being plaintiff, to recover money or damages pursuant to the words or 
the spirit or intent of any law, heretofore, now, or hereafter to be 
passed, or of any instrument in writing signed by any party, or of any 
verbal understanding, contract or agreement, or in consequence of any 
injury direct or consequential to the party plaintiff, or to his property, 
real or personal, or to his character, or to his feelings, the plaintiff in 
person or by his licensed attorney shall file with the clerk of the court 
a petition for process, addressed to the chief judge or presiding judge, 
in substance as follows :— 


The undersigned claims of —— » defendant, residing at . Island of 
, the sum of - dollars for damages resulting to him (or as the case may 
be) to for injury done by said defendant to (the person, the property, the 
character or the feelings of the plaintiff, as the case may be,) in that the defend- 
ant did (here set forth the cause and the manner in which the injury was done, cir- 
cumstantially with the view to proof,) which the plaintiff alledges was done in con- 
travention of his private rights under the laws. 

Wherefore, the undersigned asks the process of this court to cite the said de- 
fendant to appear and answer this his complaint before a jury of the country, at 
the ——- term of this court, unless otherwise sooner disposed of by judicial authori- 
ty. In case the matter involved and sworn to be bailable, the plaintiff may further 
add a request for order to hold to bail, or for attachment or injunction, or ne exeat 
regno, as in cases of fraud already recited, thus: And the plaintiff alledging upon 
his oath that the defendant is secreting his property, (or disposing of the same, or 
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colluding so to do, or about to depart the realm, or is damaging or wasting the said 
property,) further asks process (of attachment, or of injunction, or of personal ar- 
rest, or of ne exeat regno, as he may judge proper to ask) in the premises. 

Dated, day of , 18—. 


—— 


In case of any like right to recover at law any specific property, — 
real or personal, or any specific share or interest, or right to property, 
real or personal in kind, as in cases of replevin of chattels, or eject- 
ment of lands, the party plaintiff in person, or by his duly licensed 
attorney, shall file with the clerk of the court a petition for process 
addressed to the chief or presiding judge, which may be in the follow- 
ing form :—~ 


The undersigned complains of ——- ——, defendant, residing at » in the 
Island of , that he has unjustly, and contrary to law and the rights of the 
plaintiff, taken into his possession and converted to his use, (or occupation, as 
the case may be,) the following property, viz: (here set forth the property wrong- 
fully in the defendant’s possession, whether real or personal, and if personal, the 
articles by name and description, and if real, the metes, bounds, quantity and lo- 
eality thereof, with the kind of title claimed by the plaintiff,) valued at dol- 
lars, or if in ejectment of real property, state in lieu of the value, to the damage of 
said plaintiff dollars. 

Wherefore, the plaintiff asks the process of this court for restitution of said 
property, with damages for its detention, (if replevin of chattels,) pursuant to the 
condition of plaintiff’s bond (if ejectment of real property or a destruction of tene- 
ments or other property thereon by the defendant or his agent pendente lite, he 
may state such his apprehension and ask for injunction or other restraining process 
of the court thus :) And the plaintiff alledging upon his oath that there is danger 
the said defendant, or some one for him will (here insert the allegation calling for 
restraint) on the said premises, further asks process (of attachment, or of injunction, 
or of personal arrest, or of ne exeat regno, as he may deem proper to ask,) in the 
premises. 

Dated, —— day of 


, 18—. 


Section XI. In every civil case contemplated by the preceding 
section, in which no process of constraint to the person or the pro- 
perty of a defendant is intended, it shall not be obligatory on the 
plaintiff to verify his petition by oath ; but the defendant may obtain 
a judge’s order at chambers, commanding the plaintiff to file security 
for costs or be nonsuited. In every such civil case in which process 
of constraint to the person or the property of a defendant is intended, 
no process shall issue until the plaintiff or some one on his behalf 
shall have verified his petition by oath, and shall have filed a bond 
conditioned for the reimbursement to the defendant of all costs, 
charges and damages sustained by him in consequence of the suit, in 
case the plaintiff fail to sustain his action. Upon the filing of such 
sworn petition and bond, it shall be competent to any judge of a court 
of record at chambers, to sanction a constraining writ, by endorsing 
thereon his written allowance, without which no executive judicial 
officer of this kingdom shall be authorized or justified in the seizure, 
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constraint, restraint, or commitment of a defendant, or in the seizure, 
attachment, removal, detention or injunction of his property, real or 
personal. 


Section XII. Upon filing such petition, in case no prayer for 
constraining process be contained therein, the clerk shall issue, under 
the seal of the court, a summons addressed to the marshal, which 
may be in the following form :— 


SUMMONS. 


You are commanded by order of ( the superior court, or ‘of a judge of the cir- 
cuit court for , as the case may be,) to summon , defendant, in 
case he shall file written answer within twenty days after service thereof, to be and 
appear before the said court at the term thereof, to be holden at „Oon 
the day of next, — o'clock, A. M., to show cause why the claim of 
——, plaintiff, should not be awarded to him pursuant to the tenor of his an- 
nexed petition. And have you then there this writ with full return of your pro- 
ceedings thereon. 


f Witness, ——_— , Esquire, 
Chief Justice (or as the case may be the President Judge) of the said court at 
Honolulu, this —— day of , 18—. 
(L. S.,) 


Clerk. 


In case the petition contain matter calling for the constraint of the 
defendant, or of his property, and ask process for that purpose, be 
verified by oath, and the plaintiff have deposited with the clerk a bond 
of indemnity to the defendant in an amount and with sureties suffici- 
ent in the estimation of a judge at chambers, the clerk may issue a 
writ of summons in the form above prescribed, with an additional 
clause after the words ‘* annexed petition” as follows :— 


And you are further commanded to arrest the said defendant and commit him 
to prison, unless he shall give bond to answer as aforesaid, or to (attach and keep 
safely the said personal property until judgment of restitution be awarded or re- 
fused,) or to (enjoin the said defendant under the penalty of dollars not to 
sell, mortgage, lease or rent the said real property, lands and tenements, until the 
dissolution thereof by order of some competent officer.) 


Section XIII. In all cases of attachment, sequestration or in- 
junction of real property, the officer serving such writ shall in addi- 
tion to personal delivery of a copy thereof to the defendant, post 
conspicuously upon the premises, a copy of the process and a notice 
of the day and hour when attached, sequestered or enjoined, and 
shall also afterwards give notice thereof in the Polynesian néwspaper. 
All after leases, mortgages, sales, bequests, assignments, trust or 
other subsequent conveyance of said property until the dissolution of 
the process, shall be void in law as against the plaintiff in such cases. 


Section XIV. All persons residing or being in this kingdom 
shall be personally accountable in damages, to be assessed by or before 
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a court of justice, for trespass or injury, either direct or consequential, 
to the person or property of others, or to their wives, children under 
majority, or wards, by such offending party, or by his wife or child 
being under the age of legal majority, or by his command, or by his 
animals,"dome or fere nature ; and the party so aggrieved shall have 
the right to prosecute therefor in the proper courts by this act created. 


Sretion XV. Upon failure of any party prosecuted or served 
with process, as in the several preceding sections prescribed, to 
answer the same within twenty days after service of copy of any such 
summons, and of the petition founding the same, the plaintiff in the 
action, upon proof to a judge at chambers, shall be entitled to de- 
mand, and it shall be the duty of such judge to give such plaintiff an 
order for judgment by default, debarring the defendant from the right 
to answer the complaint. The judge however, shall have power to 
open the default in his discretion, for good an: sufficient reasons. 


Section XVI. The clerk shall, after such default, enter the 
cause upon the calendar of assessments to be made ex parte at the 
regular term, upon sole adduction of plaintiff’s testimony, without ad- 
mitting the defendant to rebut the evidence : Provided however, that 
the defendant so in default may in person, or by his counsel, appear 
before the court, cross-examine plaintiff’s witnesses, and address the 
jury in mitigation of damages. 


Section XVII. The measure of damages in all cases contem- 
plated by the tenth section of this chapter, shall be according to the 
true legal interpretation of the judge upon the law, instrument, con- 
tract or agreement ; and in all cases of injury, direct or consequential, 
to the plaintiff in person or his wife, child or servant, or to his, her 
or their character or feelings, or to his property, real or personal, the 
measure of damages shall be determined by the jury. 


Section XVIII. In all actions of ejectment to enforce the right 
of possession in lands, it shall be sufficient to serve the party in actual 
possession thereof, though he be not the adverse claimant, or if no 
one be in actual possession at the time, to post a copy of such pro- 
cess and notice to the party claiming adversely, in some conspicuous 
place upon the premises, at least thirty days before the first day of 
the term of the court at which the plaintiff proposes to substantiate 
his title. In case the adverse party fail to appear and answer, judg- 
ment may be taken by default as in other cases, and in case of ap- 
pearing and answering, the issue joined shall be set down for trial by 
the clerk as in other cases. 


Secrion XIX. Issues of fact joined by the parties in any suit 
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contemplated by the tenth and eleventh sections of this chapter, and 
placed by the clerk upon the calendar, shall be tried by a jury. But 
no such jury shall have power in any civil case to judge of the law 
applicable to such case, or to judge of its construction or application. 
They shall be guided implicitly in respect thereto by the judge pre- 
siding at the trial. Such juries shall be judges only of the facts 
proven before them. 


Section XX. All applications to either of the courts of record 
for the foreclosure of any mortgage of real property, or of any hy- 
pothecation or other maritime lien upon any vessel, domestic or for- 
eign, or for the enforcement of the rights of material men, or for 
damages in cases of collision, or for the enforcement of rights in ac- 
tion between the master and crew of any foreign vessel ex delicto ; 
which right of action arose beyond the jurisdiction of this kingdom ; 
all application for the abatement of nuisance, public or private ; for 
the annulment of charters and other corporate rights ; for restraint or 
prohibition in the exercise thereof ; for proclamation by scire facias ; 
for sequestration of property upon legal or equitable grounds ; for 
divorces and separations other than those cognizable before the gov- 
ernors ; for the affiliation of bastards ; for the partition and division 
of real property ; for the admeasurement of dower in reàl property ; 
or for relief in cases of insolvency, bankruptcy or embarrassment; 
shall be by sworn petition addressed to one of the judges of a court 
having jurisdiction thereof. Upon filing such petition, said judge at 
chambers shall determine ex parte upon the propriety of granting the 
process of citation or constraint, or both prayed for. In cases not 
demanding secrecy and occasioning doubt, he may, before issuing 
process, grant an order to show cause, make any interlocutory order 
in the matter necessary, or in his opinion advisable to the ends of 
justice. When process is issued in any such case, it shall be served 
by delivery of copy of the petition and of the judge’s citation to the 
defendants, or in case they cannot be found by leaving such copy 
with some one upon the premises involved in the controversy, or upon 
the vessel libeled for foreclosure or attached for payment of a mari- 
time lien or liability, and as soon after such service as may be, the 
officer charged with the execution of the mandate, shall in the discre- 
tion of the court publish in the Polynesian newspaper for such period 
as the court may deem equitable, a notice of such action or proceed- 
ing, or of such libel, attachment, intended foreclosure, or Sale upon 
hypothecation, or maritime lien, and inviting all persons interested to 
show cause against it on or before the day assigned for the hearing. 
The judge at chambers may assess the amount due upon mortgages, 
both real and personal, and upon maritime liensand hypothecations, with- 
out the intervention of a jury, after hearing of the parties, and adduc- 
tion of the proofs. He shall order judgment or decree to be entered 
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for the amount so awarded by him, and execution to be issued there- 
on, subject to appeal as m other cases, which appeal shall be to the 
court in banco. All prior and subsequent mortgage creditors, whose 
names are or can be discovered by the party foreclosing, shall be 
made parties to his application, and if discovered before the day of 
the hearing set in the process and public notice, they shall be served 
with copy of such petition. Mortgage creditors shall be entitled to 
payment according to the priority of their liens, and not pro rata ; and 
decrees of foreclosure shal] operate to extinguish the liens of subse- 
quent mortgagees of the same property, without enforcing prior mort~ 
gagees to their rights of recovery. T'he surplus after payment of the 
mortgage foreclosed, shall be applied pro tanto to the next junior 
mortgage, and so on to the payment wholly or in part of mortgages . 
junior to the one assessed. Hypothecations and maritime liens shall 
follow the course of the law of nations, the law of the place of the 
contract, the law maritime and the law merchant in like cases, which 
the judge foreclosing them shall apply thereto, and to the apportion- 
ment and distribution of the proceeds therefrom arising: Provided, 
that in no case purely between foreigners, in which the property in 
any foreign vessel is concerned, shall it be lawful to entertain any bill 
of foreclosure, or in the nature of libel in admiralty without the pre- 
vious written request of the Representative of the nation whose subject 
or citizen is concerned, or whose vessel is sought to be attached or 
libeled and sold on foreclosure. The mortgagor or any subsequent 
mortgagee may appear and answer matter of fact or of law pleadable 
in defence of such application or petition, and shall be allowed to 
show any matter in legal or équitable avoidance of such mortgage. 
The judge at chambers shall in such cases have power to grant com- 
missions to take testimony on interrogatories and cross interrogatories, 
after issue joined, as in matters cognizable before courts of chancery, 
and on hearing, to grant a decree of foreclosure and sale ; and in mat- 
ters of maritime lien or forfeiture, decrees of condemnation, confisca- 
tion and sale enforceable by execution, subject to appeal and writ of 
error. Actions for the abatement of nuisance and to recover damages 
on account of nuisance ; for the affiliation of bastards ; for divorces 
and separations ; for maritime actions ex delicto as between the 
master and crew of any foreign vessel, if the damages laid exceed 
one hundred dollars ; inquiries of lunacy or insanity ; and inquiries 
de ventre inspiciendo to determine right of property, shall be com- 
menced as in this section prescribed, and shall be in like manner veri- 
fied by oath, and they shall be enforced and narrowed to issue at 
chambers, as in other cases hereinbefore contemplated; but the 
quantum of damages and all issues of fact therein arising, shall be 
submitted to a jury for assessment and for ascertainment, for which 
purpose the said judge shall have power to empannel a special jury as 
hereinafter allowed. Matters of probate, of forfeiture, of corporate 
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franchises, of partition and division, of insolvency, bankruptcy and 
embarrassment, may be triable solely at chambers by the judge, or in 
banco by the court without jury intervention, and enforced by decree 


and execution. 


Section XXI. Causes placed upon the calendar shall be taken 
up in the order in which they stand, and be disposed of on the merits 
of the controversy, unless postponed or diverted by a party upon some 
material question collaterally involved therein. The plaintiff in every 
such issue shall he called by the clerk when the issue is reached on 
the calendar, and if he be not present, nor represented by counsel 
present in court, or if he or bis counsel being present, decline to 
answer when so called, he sball be declared nonsuit, with costs. It 
shall be competent to every defendant to plead an offset of like kind 
and denomination existing in the same right between him and the 
plaintiff ; or having made a legal tender of money in full payment of 
the plaintiffs demand, to plead such tender, and bring the amount 
thereof into court in bar of further interest and costs, after such tender. 
If upon calling the plaintiff, he does appear, and the defendant having 
joined issue does not appear, or answer when called, the court shall 
order judgment by default to be entered against such defendant, and 
shall allow the plaintiff to proceed ex parte before the court, or jury, 
as the case may be, and the verdict of the jury or decision of the 
court at bar, shall be rendered or pronounced on such ex parte show- 
ing, unless good cause appear to the court for allowing a postpone- 


ment. 


Seetioy XXII. The party affirming the facts or the law, in 
issue before the court or a judge in any case, shall be as to such 
affirmance plaintiff in the depending controversy, and shall be held to 
make good the affirmance, by proofs to be by him adduced. He 
shall have the right to open the prosecution or debate, and first to in- 
troduce his witnesses and vouchers, and he shall have the right in all 
such cases to sum up the entire evidence, or close the entire debate. 
The party denying or controverting the fact, or the law affirmed by 
the issue, shall be as to such denial or controversy, defendant. He 
shall have the right to cross-examine the plaintiff’s witnesses, and 
when the plaintiff declares his cause to have rested, he shall have the 
right to introduce his witnesses of defence, which the plaintiff may in 
turn cross-examine. The defendant shall sum up his defence to the 
court in banco, or to the jury, and the plaintiff shall have the right to 
close his advocacy or debate, when the defendant has fully ceased. 


Section XXII. Either party to a cause set down for trial on 
the calendar, may move the court upon sworn petition showing the 
absence of a material witness, for a commission to take the testimony 
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of the same, whether residing in a foreign country or in some other 
island than that at which the cause is triable. To obtain such com- 
mission, the party applying shall file his interrogatories with his sworn 
petition, and shall suggest for the consideration of the court, suitable 
persons being disinterested and impartial, to act as commissioners at 
the place where the proposed witness resides ; he shall also serve 
copy of such sworn petition, recommendation and interrogatories upon 
the adverse party, and the court may in its discretion grant said mo- 
tion after hearing the objections which may be urged thereto by the 
adverse party. If no good cause be shown to the contrary, the court 
may make an order upon the adverse party to file cross interrogatories 
within the given time for cross examination of such witnesses, or be 
precluded from the right of cross examination. If such interroga- 
tories be crossed, or if the adverse party neglect or refuse to cross 
them, pursuant to order, the court may issue such commission, ap- 
pending such interrogatories thereto, direct the commissioners to cite, 
and with aid of the local authorities, to compel the attendance and de- 
position on oath of such witnesses to the same. No such commis- 
sioner shall have power to put any other question to such witness than 
those so appended. The witnesses shall sign their respective answers 
as given, and the commissioners shall certify the same to be authentic 
as given, and transmit them sealed to the clerk of the court to be used 
in evidence. Depositions so taken in civil cases on commission, 
unless impeached for fraud or collusion, or gross impropriety, shall be 
received as valid evidence in any such cause. 


Section XXIV. Any party in whose favor a decree or award, 
or judgment in banco, or on court assessment at chambers, or in 
whose favor the verdict of a jury has been rendered in any civil mat- 
ter, shall have the right to move the court for judgment, and the same 
shall be entered of record : Provided however, that any party against 
whom such judgment is rendered, may upon filing a sufficient bond of 
security, conditioned for the payment of all such costs of motion, in 
case he fail to sustain the same, and that he will not to the detriment 
of the plaintiff in said judgment, remove or otherwise dispose of any 
property he may have liable to execution on said judgment, and upon 
giving notice of said motion, and the grounds thereof to the opposite 
party, at any time within ten days after recovery of said judgment, 
move the proper court for a new trial, arrest of judgment or stay of 
execution. 


Section XXV. The executive judicial officer receiving any. 
execution duly signed by the clerk of the court, and impressed with 
the seal thereof, shall note thereon the day and hour of its receipt, 
and he shall give priority in levying upon chattel property of the de- 
fendant in such execution, to the writs received by him according to 

Vor. r. 7 
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the order of time in which they were received : Provided, that any 
executive judicial officer shall have the right to decline levying upon 
property until duly secured from damages by competent bond: of in- 
demnity. 


Section XXVI. The executive judicial officer to whom any 
writ of execution is so delivered shall, after levy, advertise for sale the 
property levied upon, whether real or personal, for at least thirty 
days, by posting such advertisement in three conspicuous places in 
the district where such property may be found, and, if in the island of 
Oahu, by advertisement thereof in the Polynesian newspaper. He 
shall, on the day and place set for such public sale, unless tendered 
and paid the amount of the judgment, interest and costs, and his fees 
and disbursements accrued upon the writ, sell the property advertised 
to the highest bidder, and having sold the same, he shall deduct from 
the proceeds of the sale sufficient for the full satisfaction, if possible, 
of the said execution and his costs, expenses and commissions, and 
return the said writ, satisfied wholly or in part, paying the amount 
collected thereon to the plaintiff in execution or his attorney. ‘The 
executive judicial officer serving any execution shall act upon his own 
private accountability for all excesses of his official powers, and for 
all departure from the legal import of the writ or mandate in his hands. 
‘The court out of which any execution issued, which was returned un- 
satisfied wholly or in part, may afterwards issue an alias execution to 
the same island, or an execution leviable in some other island, for the 
satisfaction of the unpaid remainder of such judgment and additional 
costs, expenses and commissions, which alias or testatum writ of exe- 
cution shall be served by the marshal or his deputy, in like manner as 
the original. 


Section XXVII. Any judge of a court of record may by order 
at chambers, in any cause upon which execution shall have been is- 
sued, grant a stay thereof in the sheriff’s hands for equitable reasons, 
when no appeal or writ of error is granted, upon the defendant’s giv- 
ing bond and security for its payment with costs up to the said stay. 
The property levied upon shall not by reason of such stay be released 
from levy ; and in case at the end of the time accorded the condition 
of such bond be not complied with, the plaintiff in execution may 
elect whether to proceed to the sale of the levied property or to en- 
force the bond : Provided, that if the levied property be not suffi- 
cient to pay the judgment, with all costs, expenses and commissions, 
the stay inclusive, the sureties in the bond shall be answerable for the 
deficiency. And when justice may require the renewal of any execu- 
tion, or an enlargement of the time for making return to said execu- 
tion, any such judge shall have the power so to do. 
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Section XXVIII. Every writ of error allowed at chambers 
upon assigument of errors, shall operate to stay any execution in the 
hands of an executive judicial officer, before the actual sale of prop- 
erty thereon, and the actual satisfaction of judgment ; nor shall any 
such executive judicial officer proceed to satisfy any execution the 
judgment in regard to which has been appealed or removed by writ of 
error from some higher court or judicial officer : Provided, that such 
stay shall not release property under actual levy at the time thereof 
from liability, if the judgment appealed from be affirmed by the court 
above. 


Section XXIX. Any party deeming himself aggrieved by the 
decision of a judge at chambers, or by the decision of a court in banco 
or by the verdict of a jury in any civil suit, may at any time before 
the execution thereon is fully satisfied, within six months after the 
rendition of such judgment, file with the clerk of the court in which 
such judgment was rendered, his written reason for deeming himself 
aggrieved, assigning the causes of error in the judgment or verdict. 
Such party may upon service of copy of such assignment of errors, 
with notice of application upon the gaining party or his counsel, at: 
least ten days before such application, and tender of error bond of 
security, conditioned for the payment of all costs in case he fail to 
sustain his suit, and that he will not to the detriment of the plaintiff in 
said judgment, remove or otherwise dispose of any property he may 
have liable to execution on said judgment, apply to some judge of the |` 
next superior court in scale of judicature, for a writ of error to be is- 
sued to the clerk of the court below, commanding him to send up the 
record and proceedings had in such cause, that the errors assigned 
may be corrected. ‘The judge so applied to, upon the return of the 
writ with the record sent up, may grant an order to the plaintiff to 
join in error on pain of reversal. The joinder in error shall, if in the 
superior court, be debated and decided at bar, and if in the supreme 
court, by written or printed argument ; and the court thus applied to 
shall have full power to affirm or reverse the judgment so removed, 
or to remand the same whence it originated for new trial. 


ARTICLE 1.—OF THE COMMENCEMENT, PROGRESS AND DETER- 
MINATION OF CRIMINAL PROSECUTIONS. 


Section I. In all offences against the laws of this kingdom, 
triable only by a court of record, the offender shall be arraigned and 
prosecuted by indictment, by the legal prosecutor of the crown, at 
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the ensuing term of the court having jurisdiction of the offence, unless 
such trial be postponed by the court, or a judge at the delinquent’s 
request, or to afford reasonable time to obtain proofs of accusation. 


Section If. The government attorney shall furnish to the clerk, 
at least five days before the first day of the term of every circuit 
court, or of the superior court, a list of all criminal cases triable by 
jury at such term, and of the witnesses of prosecution, that the calen- 
dar of criminal causes may be made up, and the witnesses duly cited. 


Sxction HI. The government attorney may require of any judge 
of a court of record at chambers, that witnesses material to the prose- 
cution of any criminal indictment preferred, or about to be preferred, 
be bound by recognizance, to appear and testify at the trial of such 
indictment, or that the said witnesses be committed to jail for that 
purpose, and the judge so applied to shall have power so to do. 


Section IV. Unless there be good reason to the contrary, every 
criminal offender at the session of the court next ensuing the commit- 
ment of such offender, shall be arraigned before the court upon an 
indictment, as prescribed in the fifth part of an act to organize the 
executive department. Such indictment shall be read to the offender 
aloud in open court, and after the reading thereof, the presiding judge 
or justice shall call upon him to plead thereto, either guilty or not 
guilty. 


Section V. If the plea be guilty, the clerk shall enter the same 
of record, and no jury shall be necessary in the case ; but if the plea 
be not guilty to all the counts of the indictment, a jury shall be em- 
panneled as hereinafter provided. If the plea be guilty to some of 
the counts, and not guilty as to others, the court may, on motion of 
the prosecutor, enter judgment for such counts, and vacate those 
traversed, or on motion of the prosecutor, proceed to try those trav- 
ersed after judgment upon the counts confessed. If the plea be guil- 
ty of the facts alledged in the indictment, but denying the illegality of 
those facts, there shall be no jury trial, but a trial on debate, at the 
bar of the court upon the law involved. 


6 


Section VI. Full latitude of examination and cross examination 
of witnesses, and of debate and advocacy, shall be allowed to the 
accused in all criminal causes by the court. The prosecution shall 
be held to make good the affirmation of the issue depending, and the 
accused the negative, as in civil cases ; and the order of opening and 
summing up shall be the same. 


a — 
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Sectron VII. In all cases in which an accused or indicted of- 
fender is unable to employ counsel for his defence, the court shall 
have power to assign him such counsel from among the licensed prac- 
titioners at its bar, who shall use every lawful exertion in his behalf, 
without fee or reward, upon pain of contempt to the court. 


Srotion VIII. The verdict of the jury, or as the issue may 
happen to be, the decision at bar, subject to arrest of judgment, shall 
found the sentence to be passed in open court by the judge, pursuant 
io the prescriptions and penalties of the law charged and found to have 
been violated, subject to the executive clemency, and subject to mo- 
tion in arrest of execution for cause. 


-Secerron IX. Any judge of a court of record may, for cause 
shown to his satisfaction, respite any convicted criminal for any length 
of time sufficient for the purposes of mercy, or not to work injury to 
innocent third parties. 


Section X. No person at the time insane, and no woman at the 
time enctente, shall suffer capital punishment ; neither shall any child 
suffer capital punishment, who has not evinced a knowledge of the 
distinction between right and wrong. 


Section XI. In all cases in which the law of this kingdom 
awards the punishment of death, there shall always intervene at least 
forty-eight hours between the conviction and the sentence, and at 
least fourteen days between the sentence and the execution. 


Section XII. The marshal, his sheriff, or other deputy, shall 
inflict the punishment of death, by hanging the convicted and sentenc- 
ed criminal by the neck until fully dead, when he shall dispose of the 
body pursuant to the direction of the court. No capital punishment 
shall be so inflicted until the warrant for that purpose be signed by 
His Majesty, and attested by the Premier ; neither shall such punish- 
ment be inflicted after His Majesty’s pardon. 


Section XIII. In all other breaches of the penal code, less than 
capital, the presiding judge of the court before whom the conviction 
was had, shall proceed as soon thereafter as may be to pass the sen- 
tence of the law awarding the punishment incident to the offence, 
which he shall afterwards certify to the marshal in writing, to serve 
said officer or those acting in his behalf as an order of commitment, 
or of other punishment, as the case may he. 


Secrion XIV. The respective judges of the courts of record 
shall have all the powers in criminal cases hereinafter conferred upon 
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the said judges individually at chambers, and may to the like extent, 
and with the like effect, and in the same manner, issue compulsory 
process, cite parties and witnesses, make rules and orders, commit, 
enlarge, restrain, enjoin, prohibit, command, commission and depute, 
at discretion, for the promotion of justice. 


ARTICLE IJ.—OF THE JUDICIAL POWERS AND DUTIES AT CHAMBERS. 


Secrion I. The respective judges of the courts of record shall 
keep offices to be called chambers. They shall prescribe stated 
hours and specific rules, not inconsistent with the law, for the transac- 
tion of business connected with the respective courts over which they 
preside, and may ‘enforce obedience to such rules of practice by de- 
fault, nonsuit, non pross, fine or imprisonment, or either. They shall 
in vacation have power, by warrant, summons or citation, to compel 
the attendance of parties, and by subpcena, of witnesses, in like man- 
ner as the said court may do in term time. They shall possess, at 
chambers, in matters civil and criminal, cognizable before the said 
circuit, superior or supreme courts, all the specific and general pow- 
ers within their jurisdiction, heretofore conferred by this act on any 
judge or justice. 


Section II. In all cases involving the seizure, confiscation, or 
sale of any vessel, the proceedings shall be instituted upon petition, 
in the nature of libel, filed with the clerk of the superior court, and 
shall follow the course to be prescribed by the chief justice at his 
chambers, subject to appeal to the superior court in banco. A jury 
may be impanneled by the said chief justice, to assess damages in 
cases of collision, or of other consequential injury, arising upon the 
high seas, or within the jurisdiction of this kingdom, or to assess the 
wages of seamen, or to try the facts in personam, or in rem, in con- 
troversy. In that case, the chief justice shall, after citation of the 
parties, draw such jury from the jury box for the island of Oahu, and 
may compel their attendance as fully as the court might do in term 
time. The parties shall be duly heard, and the evidence adduced in 
like manner as at term, and the verdict upon the facts being rendered, 
or the decision being pronounced by said chief justice after debate at 
chambers, the said chief justice shall order the clerk to enter judg- 
ment thereon, subject to appeal, and to issue exccution as in other 
cases not maritime. 
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Section II. In all cases in which any person, native, naturaliz- 
ed, domiciled or transient, shall come to his or her death in any part 
of this kingdom, leaving a will in this kingdom of his or her property 
within its Jurisdiction or abroad, or having died abroad, and there left 
a will bequeathing or disposing of-his or her property within the juris- 
diction of this kingdom, it shall be incumbent upon the person named 
as executor of such will, or on the person to be benefitted thereby, or 
on the person in whose charge the same was deposited, or some per- 
son in behalf of those so interested, to petition the chief justice or 
some other judge of a court of record at chambers, for probate of 
such will, and for citation of the next of kin of the deceased, and of 
the witnesses thereto. . 

Section IV. It shall in like manner be incumbent on the person 
entitled and desirous to administer upon the estate of any intestate 
person dying in this kingdom and leaving property therein, or dying 
abroad and leaving property in this kingdom, according to the priority 
of right hereinafter prescribed, to apply by petition to the chief jus- 
tice of the superior court, or some other judge of a court of record at 
chambers, for power to administer thereon. 


Section V. It shall in like manner be incumbent on the person 
entitled and desirous to have the guardianship of the person of any 
minor child or infant under the age of fourteen years, and the custody 
and care of the property of any such child, to apply therefor by pe- 
tition to the chief justice of the superior court, or some other judge 
of a court of record at chambers, who shall upon citation of next of 
kin, and if necessary of witnesses, have power to confer such guardi- 
anship, and again on cause shown, to remove from office the guardian 
so appointed. He shall also have power upon application and cause 
shown on citation, to appoint guardians ad libitum, in cases in which 
minor children or their property are involved before the courts of 
record. 


Section VI. The several judges of the courts of record shall 
have special power at chambers, upon the petition of the widow of 
any deceased person in this kingdom, to set off and cause to be ad- 
measured the dower of such widow in the property, real or personal, 
of her husband, and to appoint commissioners for that purpose, and if 
need be, to order such property to be surveyed and admeasured. 


Section VII. The chief justice shall have power at chambers 
to adjust average claims, general and particular, decree the compen- 
sation of salvors, and to fix the responsibility of underwriters upon 
the application of parties concerned, and may make binding awards 
thereon, subject to the right of appeal, and enforce the same by exe- 
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cution, to be issued by the clerk of said court. He may for that pur- 
pose, order surveys pursuant to the provisions of the third part of an 
act to organize the executive departments, and certify the facts re- 
ported to be used in evidence, in any court having cognizance thereof. 


Section VIII. The chief justice of the superior court, subject 
to the said court in banco, shall alone have power at chambers, to 
entertain bills in equity for the discovery of fraud, or of facts import- 
ant to any complainant ; and to enforce, by bill and decree in equity, 
hypothetical rights of property ; to decree the foreclosure of mort- 
gage liens upon landed or personal property ; to entertain applica- 
tion for divorce not brought before the governors of the respective 
islands ; to relax the strict rules of law applicable to any case, 
or to enlarge or restrain the meaning of the law, when the 
strict application thereof would work injustice to a party. He shall, 
upon petition, have power to grant equitable relief to insolvent debtors, 
upon assignment of their property for the benefit of their creditors to 
such person or persons as he may appoint, and may by decree ap- 
point commissioners in bankruptcy, agents and receivers, and manage 

-and control them and their acts for the mutual benefit of the parties 
in interest: Provided however, that he shall not have the power to 
grant such relief, unless the petition for that purpose be signed by 
such insolvent or insolvents, and by so many of his or their creditors, 
at least one half in number, as have debts owing to them in good faith 
by such debtor or debtors, and amounting to at least two thirds owing 
by him or them, whether then due or to become due. He may also 
in like manner, upon the application of creditors and cause shown to ` 
his satisfaction, declare bankrupt, persons attempting to postpone, 
elude or escape the payment of their debts, and appoint commission- 
ers, receivers, and agents for the collection and payment thereof. 
He may in like manner entertain applications for the annulment of 
corporate rights and franchises, for proclamation by scire facias, and 
for the recovery of damages for the infringement of patents duly con- 
ferred. 


Section IX. In all such matters, applications and controversies, 
the said chief justice shall have all the equity powers incident at com- 
mon law to the office of chancellor, and his rules, orders and decrees 
thereon, shall be subject to review and reversal, or amendment, by 
the said superior court upon the record in banco, and by the supreme 
court in like manner. 


Section X. All applications contemplated in the seven pre- 
ceding sections shall be by bill in the nature of a petition in equity, in 
which the party complainant shall set forth circumstantially all the 
facts, and all the considerations upon which his application rests, and 
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in which he shall join all the parties necessarily implicated, or con- 
cerned directly, or by consequence. The complainant shall swear 
to the truth of his petition, and shall append thereto a list of the wit- 
nesses relied on. 


Secrion XI. The said chief justice shall prescribe the rules of 
practice to be observed at chambers, regarding the form of process, 
and the time to be accorded for answer, plea or demurrer, and the 
effect of any bill in equity. He may refer the facts at issue, appoint 
a master and examiners at discretion, and issue commissions for the 
taking or pepetuation of testimony. 


Srerion XIJ. In the appointment of administrators upon the 
property of deceased persons, the following order of priority shall be 
observed :— 

The husband of a deceased wife : 

The wife of a deceased husband : 

The children being major : 

The brothers and sisters of the deceased : 

The cousins Germain of the deceased : 

Any bona fide creditor applying for administration. 
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Section XIII. In all cases of guardianship, the following order 
of priority shall be observed : 

1. The father of the infant : 

2. If there be no father, the mother : 

3. If there be no father or mother, the nearest and eldest relative 
of full age, not being under any legal incapacity ; and as between re- 
lations of the same degree of consanguinity, males shall be preferred: 

4. If there be no father, mother, or other competent relative, any 
other competent and friendly person. 


Section XIV. The judge appointing administrators and guardi- 
ans shall always exact bond and security of administrators adequate 
to secure against fraudulent misapplication of the assets, and of guardi- 
ans against the squandering and misapplication of the ward’s in- 
heritance. - 


Section XV. No person addicted to drunkenness shall be ap- 
pointed to be an administrator, nor to be the guardian of a ward. 


hj 
Section XVI. It shall not be lawful to exact bond and security 
of the executor of a will, nor of the guardian appointed by a will. 


Section XVII. The judge shall in such case make the orders 
for and prescribe the period of time during which the executors and 
Vou. i. 8 i 
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administrators of deceased persons shall give notice to creditors and 
debtors of the estate, which executors and administrators shall in no 
case be liable to suit, until the expiration’of six calendar months after 
letters testamentary or of administration granted, and he shall require 
of them by order at chambers, the filing of inventories of the assets, 
upon penalty of contempt. 


Section XVIII. They shall have full powers to compel exe- 
cutors, administrators and guardians to the performance of their trusts, 
and to require them to give account of their administration. They 
may in case of the moral unfitness or turpitude of the executor to any 
will appearing after letters testamentary granted, or in case of the 
death or surrender, or wrongful absconding of any such executor, 
upon satisfactory proof, appoint any suitable person applying or consent- 
ing, administrator de bonis non administravit, annexing to the letters of 
administration the testator’s will, to be scrupulously followed by such 
administrator. And they may in like manner, and for the like causes, 
supersede any guardian appointed by will or by letters of guardianship. 


Section XIX. The chief justice and the associate justices of 
the superior court shall severally have powers at chambers, upon any 
sworn application made in writing, to issue writs of habeas corpus for 
inquiring into the cause of alledged imprisonment, or ad testificandum, 
and may enlarge on bail persons rightfully confined, except in cases 
punishable by death. 


Section XX. The chief justice, upon proper application at 
chambers, and satisfactory evidence that a fair and impartial trial can- 
not be had in any cause depending at a circuit, may after citation to 
the opposite party and due hearing, change the venue to some other 
circuit, and order the record to be transferred thereto. 


Section XXI. The justices of the superior court shall conjoint- 
ly, a majority concurring, establish and promulgate the rules to be 
observed in taking appeals from the police justices of Lahaina and 
Honolulu to the appropriate circuits, and to said superior from the 
inferior courts, and of removing causes by certionari and habeas cor- 
pus, and of taking appeals from the said superior to the supreme court 
of judicature ; which rules they shall have power in like formal man- 
ner to modify and alter, in their discretion, and to enforce summarily 
as in the case of other mandates 


Section XXII. It shall be competent to any judge of a court of 
record, whether at chambers or in banco, in vacation or in term time, 
upon application in writing by any party defendant, in a civil action, 
and upon rule or order nist causa, to require the plaintiff to give bond 
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and security for costs likely to accrue upon any writ depending in said _ 
circuit or superior courts, upon pain of judgment as in case of non . 
pros. 


Section XXIII. The said chief justice shall have power at 
chambers, upon sworn written application setting forth probable cause, 
to summon and impannel a special jury of inquiry of lunacy, or de 
ventre inspiciendo, and to take and act upon the verdict of such jury, 
as equity and good conscience may require; which special juries 
reed not be struck as is hereinafter allowed in cases of special jury, 
but may be selected by said justice, subject to the challenge for 
cause of either party. 


Secrron XXIV. It shall be necessary to join as defendants in 
a civil action, all the joint and several, or joint makers of promissory 
notes, or of drawers of drafts, bills of exchange, or orders, or of 
joint and several obligors, lessees, or parties of the first or second 
part to covenants, agreements and contracts, in suing for non-pay- 
ment, non-acceptance or non-fulfillment thereof; but it shall in no 
case be necessary to serve all the joint parties sued with process. 
Process served upon one of several joint defendants at law shall 
authorize the rendition of judgment against all the co-defendants. 


ARTICLE IV.—OF THE TRIAL BY JURY. 


Section I. The Governor and Representative or Representa- 
tives of the several islands of Oahu, Maui, Hawaii and Kauai shall 
annually assemble on their respective islands, commencing on the first 
Monday of the month following the passage of this act, and make out 
lists of the names of one hundred persons residing within their respect- 
ive jurisdictions, being native Hawaiians, who in their judgment are 
competent to serve as jurors in cases where either of the parties is a 
native Hawaiian. Each of these lists shall be signed by the governor 
and representative or representatives aforesaid, and sent to the clerk 
of the superior court at Honolulu, who shall write the names contained 
in said lists on separate pieces of paper, and deposit them in appro- 
priate boxes to be provided and kept by said clerk. 


Section II. Said clerk, at least twenty days before the holding 
of any circuit or superior court in the island of Hawaii or Kauai at 
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which there may be cases coming on for trial in which both of the 
parties are native Hawaiians; and at least twenty days before the hold- 
ing of any circuit or superior court in the island of Oahu or Maui at 
which there may be cases coming on for trial in which both of the 
parties shall be native Hawaiians, or one a native Hawaiian and the 
other a foreigner, shall in the presence of the chief justice of the 
superior court and the marshal of the Hawaiian Islands, draw from 
the appropriate box the names of thirty-six persons, who shall be 
summoned as the civil array of jurors for such holding of either of 
said courts in the cases above mentioned. 


Section III. ‘The governor and representative or representa- 
tives of the island of Oahu, and the governor and representative or 
representatives of the island of Maui shall assemble semi-annually on 

‘their respective islands, commencing on the first Monday of the month 
following the passage of this act, and make out lists of the names of 
fifty persons residing within their respective islands, and being foreign- 
ers, naturalized or unnaturalized, who are competent, in their judg- 
ment, to serve as jurors in cases where both or either of the parties is 
a foreigner : Provided however, that the governor and representatives 
of the island of Maui may, in case fifty foreigners competent to serve 
as jurors cannot be had in their island, make out (in the place of said 
list of fifty persons) one of forty. Each of these lists shall be signed 
by the governor and representative or representatives, and sent to the 
clerk aforesaid, who shall write the names contained in said lists on 
separate pieces of paper and deposit them in appropriate boxes, dis- 
tinct from those containing the names of native jurors ; to be provided 
and kept by said clerk. 


Section IV. Said clerk at least twenty days before the holding 
of any term of the circuit or superior court at Lahaina or Honolulu, 
at which there may be cases coming on for trial in which both or either 
of the parties is a foreigner, naturalized or unnaturalized, shall in the 
presence of the chief justice of the superior court and the marshal of 
the Hawaiian Islands, draw from the appropriate box containing the 
names of such foreigners, the names of thirty-six persons who shall be 
summoned as the civil array of jurors for such court in the trial of 
the cases in this section above mentioned. 


Secrion V. In case of the inability of the said chief justice or 
marshal to attend any such drawing, the place of the chief justice may 
be supplied by any other judge of the superior court, and that of the 
marshal by the sheriff of Oahu. 


Section VI. In all jury cases in which one party is a foreigner 
and the other a-native, the jury shall be composed of an equal number 


ee 
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of natives and foreigners, (naturalized or unnaturalized,) who shall be 
drawn alternately from the boxes containing the names of such for- 
eigners and natives as have been summoned to attend the court con- 
vened for the trial of such cases. 

Section VII. The clerk of the superior court at least twenty 
days before the holding of any term of the circuit or superior court at 
which there may be any criminal case or cases coming on for trial, in 
which any accused party is an alien foreigner, shall send a letter to 
the consul or consular agent of the nation to which said accused may 
belong, requesting him on or before the tenth day from the date of 
said letter to propose the names of thirty-six persons for the accept- 
ance of the government of the Sandwich Islands, as jurors from which 
may be drawn a jury for the trial of such accused person or persons. 


Section VIII. The clerk of the superior court, so far as the 
acceptance of said persons as jurors is concerned, is hereby empow- 
ered to act for and on behalf of the said government. 


Szcrion IX. In case of the refusal or neglect of such consul or 
consular agent to propose said jurors within ten days after the recep- 
tion of such request, such refusal or neglect shall be considered as a 
proposal on the part of said consul or consular agent that the jury for 
the trial of such accused person or persons shall be drawn from the 
array of jurors for the trial of civil cases in which any foreigner is a 
party.* 


Section X, When a list of thirty-six persons shall be duly pro- 
posed by said consul or consular agent, and accepted by said clerk, 
they shall then be certified by said clerk to the marshal of the Ha- 
walian Islands, who shall summon them to attend upon the court as 
jurors for the trial of such accused person or persons. 


Section XI. All native Hawaiians and naturalized foreigners, 
when accused of any crime, shall be tried by a jury drawn in the same 
manner as for the trial of civil cases. 


Section XH. Every person arraigned and put on his trial for 
any offence punishable with death, shall be entitled peremptorily to 
challenge ten of the persons drawn as jurors for such trial, and no 
more. 


Section XIII. In all cases, civil or criminal, triable by jury as 
in this act provided, either party may challenge any juror drawn for 
such trial, for cause to be assigned to the presiding judge who may 
determine the validity of the objection urged against the competency 
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of said juror, or submit the question to the determination of three 
triors to be appointed by him. 


Section XIV. The chief justice of the superior court shall have 
powerin any case of complication or involving artistical or profession- 
- al knowledge or skill, pending in either circuit, or the superior court, 
upon the application of either party to summon the adverse party to 
appear before him and show cause, if any he has, why a special jury 
should not be struck for the trial of such case. If the adverse party 
do not appear in obedience to the summons ; or appearing fail to as- 
sign any good cause to the contrary, and the chief justice shall be of 
the opinion that the ends of justice will be best reached by such a 
jury, he shall have the power to order the striking of said special 


jury. 


Section XV. Special juries shall be struck in the following 
manner :— The chief justice aforesaid shall appoint a time and place 
for the striking of said jury, at which time and place the party making 
application for such jury shall notify the other party to attend. The 
clerk of the superior court at the time and place appointed shall draw 
off a full list of the names of the jurors furnished him for the trial of 
civil cases like the one for which the jury is to be struck, when the 
parties in person or by their attorneys, beginning with the plaintiff, 
shall alternately strike off from said list one name until only twelve 
names remain on said list ; and those twelve shall constitute the jury 
to try the particular cause for which they were struck. If either 
party shall fail to attend at the time and place of striking such jurors, 
or shall neglect to strike out any names according to the foregoing 
provisions, the clerk shall strike for said party. The twelve jurors 
so chosen by the respective parties shall be summoned in the like 
manner as other jurors, and shall be in like manner answerable to the 
court for non-attendance. They shall not be liable to challenge for 
any cause whatever. 


Section XVI. The expense of striking a jury shall be paid by 
the party applying for the same, and shall not be taxed in the costs of 
the suit. 


Section XVII. Whenever a jury shall be needed for the trial 
of any cause in the supreme court, the clerk of said court shall at 
least twenty days before the holding of such court at’which said trial 
is to take place, in the presence of some judge of said court and the 
marshal of the Hawaiian Islands, draw froma box containing the 
names of one hundred persons to be furnished to him annually, on the 
first Monday of each year, by the Minister of the Interior, the names 
of thirty-six persons, which names he shall certify to the marshal, 
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who shall summon them to attend upon the supreme court in the 
same manner as the jurors of the superior and circuit courts. 


Section XVIII. At the trial of any case in the supreme, su- 
perior or circuit court requiring a jury, the clerk of said court shall 
draw such jury, to the number of twelve, from the box or boxes con- 
taining the names of such persons as have been duly summoned to at- 
tend said court as jurors ; and if any of the said twelve be challenged 
and set aside, he shall continue to draw from said box or boxes until 
twelve impartial jurors are obtained, when they shall be sworn as the 
jurors for the trial of such cause. 


Section XIX. Whenever a sufficient number of jurors, ‘duly 
drawn and summoned, do not appear or cannot be obtained to form a 
jury, the court may order the marshal or his deputy to summon from 
the bystanders, or from the island at large, so many persons qualified 
to serve as jurors, as shall be sufficient. 


© Section XX. The marshal or his deputy shall summon the number 

so ordered, and return their names into court. Every person so sum- 
moned shall attend forthwith and serve as a juror, unless excused by 
the court ; and for every neglect or refusal so to attend, shall be 
answerable to the court in the same manner as jurors regularly drawn 
and summoned as hereinbefore provided. The persons so summoned 
shall be subject to challenge as other jurors. 


Section XXI. No jury for the trial of any civil or criminal case 
shali be less than twelve in number ; but when any nine of such jury 
shall agree upon a verdict, they may render the same, and such ver- 
dict shall be as valid and binding upon the parties as if rendered by 
all twelve. 


Section XXII. Whenever any jury shall return into court and state 
that they, or any nine of them, cannot agree upon a verdict, the pre- 
siding judge may at his discretion discharge said jury, or remand them 
to the jury-room for further deliberation. - 


Section XXI. The fees of all jurors and witnesses attending 
as such, upon any court of record shall be that of one dollar for each 
day of their attendance ; and when they do not reside in the town 
where such court is held, five cents per mile in addition, for all their 
necessary travel in going to and returning from said court ; and in 
addition to the above fees, jurors shall be allowed fifty cents for 
every case in which they act as such. No witness shall be bound’ to 
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attend upon the trial of any cause unless his traveling fees be paid to 
him at the time of the service of the subpoena. Witnesse’s and 
juror’s fees shall be taxable items in the bill of costs to be paid by 
the losing party : Provided always however, that nothing in this sec- 
tion contained shall be so construed as to entitle witnesses to any fees 
in criminal cases. 


Pa 
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GENERAL PROVISIONS. 


Secrion I. This act shall take effect and be the binding law of 
the land, thirty days after the promulgation thereof, by caption, in 
the Polynesian newspaper, and such other newspaper as the Minister 
of the Interior shall deem proper. From and after such promulga- 
tion, the forty-seventh chapter of the laws passed at Lahaina, Maui, 
on the fifth day of May, A. D., one thousand, eight hundred and 
forty-two, shall be considered as repealed, and this to have been sub- 
stituted in the place thereof for all judicial purposes under the laws of 
this kingdom ; and the judicial commissions heretofore issued, except 
to the judges of the supreme court, shall on that day be held to have 
expired. 


Section II. All suits, process and proceedings, civil and crim- 
inal, at law and in chancery, and all indictments which shall be pend- 
ing and undetermined in the courts at the present time existing in this 
kingdom shall, after the due promulgation and taking effect of this 
act, be transferred to the courts by this act created. 


Section III. It shall be incumbent on the Minister of the In- 
terior to cause this act to be printed in the Hawaiian and English 
languages, and to transmit one hundred copies thereof to each of the 
islands of Maui, Hawaii and Kauai, to be sold for the benefit of the 
Royal Exchequer, at such price as His Majesty in privy council may 
establish. He shall also supply each of the executive’ departments 
with one copy for departmental uses, and each of the judges and jus- 
tices of the courts, whether of record or not of record, with one 
copy ; and every such judge or justice shall upon leaving office de- 
liver said copies, together with all other archives, to their respective 
successors in office. 

Done and finally passed, at the Council House, at Honolulu, the 


7th day of September, 1847, 
a KAMEHAMEHA. 


KEONI Ana. 
VoL, mL. 9 
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APPENDIX. 


JOINT RESOLUTIONS RESPECTING AWA. 


At a meeting of the Nobles and Representatives of ‘the common people, 
in Legislative Council assembled, the following resolutions were 
passed :— 


1. From the day of publishing this law, it shall be and it hereby is 
prohibited for any person to plant or drink awa, at any place within 
this kingdom, without license. 

Whoever uses awa shall be subject to a fine of ten dollars, unless 
he is licensed as hereinafter provided. 

2. The Minister of the Interior, through the governors, shall -give 
a written license to plant awa on their respective islands, merely as a 
medicine, as follows : 

The island of Hawaii may have one license, for one field only : 

The island of Maui for one field only : 

The island of Oahu for one field only”: 

The island of Kauai for one field only. 

No one field shall exceed six acres in size. Whoever shall plant 
awa without license, or, being licensed, in greater quantity than is 
hereby allowed, ‘shall be fined in the ‘sum of one hundred dollars. . 

3. After the first day of September next, all selling of awa shall be 
prohibited“at every place within this kingdom, except by such persons 
as are licensed to sell as hereinafter provided. 

4. The Minister of the Interior, through the governors, shall give 
written licenses to sell awa ; which licenses shall not exceed four for 
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each island, except Hawaii, which may have six. The licenses shall 
set forth the quantity and the manner of selling, but under this general 
restriction ; the licensed person shall sell to no one who does not 
bring a certificate signed by a duly authorized physician and counter 
signed by the governor of the island, which certificate shall specify 
the kind of disease and the quantity of awa necessary to cure it. 

5. The Minister of the Interior, through the governors of the 
islands, shall, in his discretion, give written authorization to physi- 
cians, not exceeding four for each island, except Hawaii, which may 
have six. Persons who are sick may apply to those physicians, who, 
according to said authorization, shall declare their opinions as to 
whether awa is proper for such disease, and if so, the certificate of 
such physician, countersigned by the governor, shall authorize the 
person licensed to sell awa to the person holding such certificate, to 
be used in such quantities as are specified therein. No sale of awa 
shall be made without such certificate. 

6. Any awa growing after the first of December next, and awa 
lying in store at that time, it shall not be lawful to sell, except as 
hereinbefore provided. Those having awa in store at that time may 
give it to persons who are licensed to sell, who shall dispose of it and 
pay over the proceeds to the individual to whom the awa belonged. 
The person who sells it shall be paid as the governor may specify in 
his license to sell ; and any one who sells awa contrary to the pro- 
visions of this law, shall be fined in the sum of ten dollars, for each 
and every offence. 

7, All awa found growing contrary to the provisions of this law, 
may be pulled up by any person ; and the judges shall punish for any 
violation of this law. 

-Done and passed at the Council House, Honolulu, this 6th day of 


August, 1846, 
(Signed,) KAMEHAMEHA. 
(Signed,) Keon Ana. 


AN ACT TO ALTER THE DISTRICTS OF THE ISLAND OF OAHU. 


Whereas, There has this day been read before the Nobles and 
Representatives of the common people, in Legislative Council assem- 
bled, a petition from the people of Koolau, praying that certain words 
in the Act to organize the Executive Departments, chapter 3, part 4, 


o 
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concerning schools, (page 157, Hawaiian version,) might be altered ; 
Therefore, 

Be it resolved, That the schools of Koolau and Koolauloa shall be 
separated, and shall constitute the 5th district; Koolaupoko the 6th 
district. 

And be it further resolved, That the taxation districts mentioned 
at page 126 (Hawaiian version) be altered, and the same is hereby 
altered, so that Honolulu and Ewa shall be separated, and Ewa be 
united with Waianae, thus : 1 from Kanau to Kapukahi ; 2, Koolau- 
poko ; 3, Koolauloa ; 4, Waialua; 5, Ewa and Waianae. 

Done and passed at the Council House, Honolulu, October 12th, 


1846. 
(Signed,) KAMEHAMEHA. 
(Signed,) KEoNI Ana. 


RESOLUTIONS 


Passed by the Nobles and Representatives of the common people, for 
the releasing of certain persons from the labor tax and from other 
taxes i 


1. All soldiers are hereby exempted from paying the poll tax, and 
from being called out to work on the days appointed for the govern- 
ment labor ; but they shall still be liable to labor for their Konohikis. 

2. All carpenters, sawyers, blacksmiths, overseers of sugar boiling, 
printers, shoemakers, tailors, coopers, cance makers and clerks in 
stores are hereby exempted from going to the paahao, provided they 
work at such trades as their regular employment. Those however 
who are tenants shall not be exempted from the work of their Kono- 
hikis. 

3. The servants and stewards of the chiefs shall go to the work on 
the government labor days; they shall go also to the work of their 
lords when required, but not to exceed three days in a month for the 
government ; but if the chiefs require the services of their people, 
they may give to the tax officer the names of such servants as they 
wish to retain, who shall not then be required to go to work. 

4. No missionary of either sect shall pay a tax, neither shall their 
servants be taxed, nor shall they go to the government work, nor shall 
any burden of the kingdom come upon them ; but there shall not be 
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exempted from taxation more than two servants to one missionary, 
nor shall this law apply to tenants of lands. 
Done and passed at the Council House, Honolulu, October 12th, 


1846. = ee ee eee ee 
| (Signed,) _ ‘KAMEHAMEHA. 
(Signed,) Keont Ana. 


JOINT RESOLUTIONS ON THE SUBJECT OF RIGHTS IN LANDS AND 
THE LEASING, PURCHASING AND DIVIDING OF THE SAME. 


Resolved, by the Nobles and Representatives of the people of the Ha- 
waiian Islands, in Council assembled :— 


1. The rights of the Hoaaina in the land, consists of his own taro 
patches, and all other places which he himself cultivates for his own 
use, and if he wish to extend his. cultivation on unoccupied parts, he 
has the right to do so. He has also rights in the grass land, if there 
be any under his care, ‘and he may take grass for his own use or for 
sale, and may also take fuel, and timber from the mountains for bhim- 
self. He may also pasture his horse and cow and other animals on 
the land, but not in such numbers as to prevent the konohiki from 

‘pasturing his. He cannot ‘make agreements with others for the 
pasturage of their animals without the consent of his konohiki, and the 
Minister of the Interior. , The hoaaina has:also the right to take fish 
in those fishing grounds of the konohiki and those other places which 
are specified in the laws. : 

2. The rights of the konohiki consist of his own koeles, and he 
may also make others. He has rights in the grass land and in the 
timber of the mountains, as specified in the laws. He has also the 
right to his prescribed fish, and his hoaaina owe to him three day’s 
monthly labor. He cannot'so dispose of the grass land as to, leave 
the government and his hoaainas destitute. After informing the Privy 
Council, through the Minister of the Interior, and receiving their ap- 
probation, he may lease the grass land, the government receiving one 
half of the rent., When the land ‘is thus leased, the hoaaina can no 
longer collect fuel, timber or grass for sale to others, without the 
consent of the owner, though he may still continue to feed his animals. 
He shall not be deprived of that right, nor of the right to procure 
gress and wood for his own use: 
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3. The rights of the government in the lands consist of its own 
koeles, and it may also make others. The government have rights 
also in the grass land and in the forests, and own the prohibited fish 
as specified by law. The government shall also have the right to 
lease land at discretion, though not without the knowledge of the 
konohiki, and he shall receive one half of the rent. But the rights of 
the hoaainas as specified above, shall remain unaffected. The gov- 
ernment however shall have the right out of its own portion to make 
appropriations for schools and for the support of public worship, in 
accordance with the laws. o pret son 

4. If any man wish to obtain an allodial title to the land which he 
has himself-cultivated, he shall have the right to petition the Minister 
of the Interior, in writing, who, in connection with the Minister of 
Finance, may determine on the terms of sale, which being complied 
with, an allodial title to said land shall be given under the great seal 
of the kingdom, as prescribed in Act 2, part 1, chap. 7, art. 2; after 
which the owner shall be no longer liable to the government labor 
tax, nor to the labor tax of the konohiki. That burden shall be re- 
moved, but the highway tax and other taxes for special emergencies ` 
shall remain. The pay for said lands shall be divided equally between 
the government and the korohikis. © ` o ` 

5. Whenever any individual secures an allodial title to his culti- 
vated grounds, as specified above, and the pasture ground and uncul- 
tivated parts remain, then that remainder shall belong equally to gov- 
ernment and to the konohiki. K A - 

6. Any man wishing to purchase land may petition the Minister’ of 
the Interior, in writing, who, having ascertained what lands are un- 
occupied, shall have power to sell the same in the manner and’ on the 
terms to be prescribed by the Privy Council, and the products of the 
sale shall be divided equally between the government and the kono- 
hiki. The whole vacant land of no Hi shall be so disposed of as ‘to 
leave thé hoaaina destitute. ee eke K 

7. If any konohiki wish to have his portion of any given Hi or 
ahupuaa set off to him according to, his rights in the same, that he 
may procure an allodial title therefor, he may petition’ the Minister of 
the Interior, on stamped paper, who shall have power, with the ap- 
probation of His Majesty in Privy Council, fo complete the arrange- 
ments for the same, after which there shall be given to the konobiki a 
patent for the same, in accordance with Act 2, part 1, chapter 7, 
article 2. | eens - i 

` 8. If the government wish to have its portion of the uncultivated 
part of any Tli or ahupuaa set off according to its rights, the Minister 
of the Interior shall address the konohiki thereof, and if they can 
agree, their agreement shall be executed’; but if they cannot agree, 
then His Majesty in Privy Council shall decidé between them ; but 
in all such cases, the rights of the hoaaina shall be respected. A 
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9. It is further resolved in relation to all people who are absolved 
from the labor tax on account of having obtained an allodial title to 
land, that they shall not be freed from paying a school tax to the 
superintendent of schools for the benefit of the young. Whenever, 
the legislature shall thus decree, they shall then pay a uniform tax. 
Those, therefore, who obtain allodial titles, and those who are freed 
from the labor tax are not to suppose that education is to be neglect- 
ed, and therefore refuse to pay anything to the school superintendent. 
Schools for children are to be perpetual, and all people will be re- 
quired to aid in supporting education ; that is not to cease. 

Done at the Council House in Honolulu, Nov. 7, 1846. 

KAMEHAMEHA. 

Kreoni ANa. 


JOINT RESOLUTIONS RESPECTING ESTRAYS. 


The Nobles and Representatives af the Hawaiian Islands having con- 
sidered the numerous petitions presented to them in relation to 
Estrays, it was resolved :— 


1. That if any kine, horse, mare, mule or ass commit any trespass 
_on any cultivated ground, the owner of said animal or animals shall 
forfeit and pay to the owner of the ground the sum of five dollars for 
the trespass of each animal thus committed ; and if any productions 
of the land be destroyed or other damage done by the animal or ani- 
mals, the owner thereof shall further pay to the loser the full amount 
of such damage or loss : Provided however, that if in any particular 
case this law have an onerous and unjust bearing, owing to the num- 
ber. of animals committing the trespass, the judge shall have power to 
diminish the forfeiture. 

2. That if the animal or animals of any person commit any trespass 
on any uncultivated ground, the owner of the animal or animals shall 
forfeit and pay to the owner of the ground, four times the amount of 
damage done, or of value destroyed. 

8. If any person shall set the confined animal of another at liberty 
in order that it may trespass on cultivated ground, or shall by any 
‘means designedly decoy any animal to commit a trespass shall forfeit 
and pay to the royal exchequer, for every such offence, the sum of 
one hundred dolfars, or in default thereof shall be imprisoned at hard 
labor not less than six months, nor more than two years. 

Passed at the Council House, November 7th, 1846. 

(Signed,) KAMEHAMEHA. 

(Signed,) Kront ANA. 


” 
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JOINT RESOLUTION, 


To amend an act entitled “ An Act to organize the Executive De- 
partments of the Hawaiian Islands,” passed on the 27th day of 
April, A. D., 1846 :— 


Section I. Resolved by the Nobles and Representatives of the 
Hawaiian Islands, in Legislative Council assembled : That, from and 
after the promulgation hereof, in the Polynesian newspaper, and such 
other newspaper as the Minister of the Interior may select, so much 
and all such parts of an Act passed on the 27th day of April, 1846, 
entitled ‘An Act to organize the Executive Departments of the 
Hawaiian Islands,” as relate to, refer, or apply by name to, or con- 
template the action of, or against an attorney general of this kingdom 
be, and the same is hereby (until the new appointment of such an 
officer) suspended, and that the cabinet ministry may, by vote and 
resolution, with the sanction of His Majesty, from time to time assign 
to any person, being an Hawaiian subject, any of the duties, powers, 
rights or privileges, in and by that act assigned to the attorney general 
as law adviser of the crown, and prosecutor and defender of the rights 
litigant of this kingdom. 5 


Section II. It shall be incumbent upon the judges of the su- 
perior court, to appoint, and again, for proper cause, to suspend and 
remove, at their discretion, a district attorney for each of the island 
districts, created by the Act to organize the Judiciary Department ; 
who shall reside and practice in civil and criminal causes in behalf of 
the government, within the respective districts for which they may be 
appointed ; said district attorneys shall, when appointed, take an oath 
of fidelity to the constitution, and faithfully to discharge the respective 
duties assigned to them by the Minister of the Interior, on behalf of 
the Executive Departments, and by the rules to be adopted by said 
superior court, in respect to local prosecutions ; they shall severally 
give bond to the chief justice of the superior court in a penalty of at 
least one thousand dollars, for the faithful payment into the exchequer 
of all moneys and fines by them collected and received through the 
courts of law or equity. 


_ Section IE . There shall be appointed by His Majesty in Privy 
Council, upon the recommendation of the Minister of the Interior, a 
Vou. m. 10 


74 JOINT RESOLUTIONS. 


registrar of conveyances for the Hawaiian Islands, to reside and keep 
his office at the seat of government, whose duty it shall be to dis- 
charge all the functions properly belonging to said registrar, in the 
manner prescribed and defined by article first of chapter second, part 
fifth of said Act to organize the Executive Departments. 

Said registrar shall take an oath to discharge the duties of his 
office, and shall give to the Minister of the Interior, for the benefit of 
the public, a bond in a penalty of at least one thousand dollars, con- 
ditioned to answer to any party aggrieved, upon assignment thereof, 
for any damages, losses, or injuries sustained by reason of his negli- 
gence, carelessness or misconduct in office, or by reason of false 
certificates of search: or encumbrance by him at any time made or 
given, to the detriment of the party prosecuting. 

The fees of registry and acknowledgment prescribed by Article 
fourth of the third Chapter of Part third of the said Organic Act ; 
exclusive of the price of stamps, shall belong and are hereby appro- 
priated to said Registrar, as his exclusive perquisites of office, of 
which, and of the number of official acts, by him performed, he shall 
nevertheless render sworn report to the Minister of the Interior, on 
or before the fifteenth day of March, in each and every year. 

Said registrar of conveyances shall, ex-officio, discharge the duties 
prescribed by article second of chapter second of the fifth part of said 
Organic Act, as registrar of wills and testaments, and shall in like 
manner be entitled, as perquisites of office, to the fees of registry 
prescribed therefor by law. 

Said registrar of conveyances shall in like manner be, and he is 
hereby endowed with the powers, and he is authorized and required 
to perform all the duties of the principal notary public for the Ha- 
waiian Islands, as prescribed, set forth and defined by article third of 
chapter second of the fifth part of said Organic Act : Provided, how- 
ever, that the said principal notary shall not have power to recom- 
mend, appoint or instruct island notaries for the respective islands, 
nor commissioners to take the acknowledgment of instruments for re- 
gistry. . 


Section 1V. The governors of the islands of Maui, Hawaii 
and Kauai shall appoint, at the recommendation of the Mirister of 
the Interior, one or more persons, resident in their respective islands, 
of good moral character, and being Hawaiian subjects, to he notaries 
public, for the protest of commercial paper, and to certify the ac- 
knowledgment of instruments for registry, in the manner recited and 
prescribed in article third, chapter second of part fifth of the said Act 
to organize the Executive Departments, whose notarial acts and cer- 
tificates shall have the same binding effect as if made by the said 
principal notary .and registrar of conveyances. 

The fees of such notarial acts and of such acknowledgments, shall 
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be those already prescribed by law, and they are hereby accorded as 
perquisites to the respective officers in this section provided. 


Section V. There shall be appointed by His Majesty in Privy 
Council, upon the recommendation of the Minister of the Interior, a 
Marshal of the Hawaiian Islands, to be, ex-officio, sheriff of the island 
of Oahu, and prefect of police for the village of Honolulu, in accord- 
ance with, and in person, or by deputy, to do the duties set forth in 
chapter first of the fifth part of the Act to organize the Executive 
Departments. 

The tenure of the said Marshal, and his duties, obligations, rights 
and compensation, whether as Marshal, as Sheriff of Oahu, or as 
Prefect of Police for Honolulu, shall be, in all respects, conformable 
with the provisions of the said chapter, excepting always, that in all 
cases in which the words ‘t Attorney General”? occur in the said 
chapter as applied to the form of the bonds, whether of the Marshal 
or of the Prefect of Police, or as applied to the reports required of 
said respective officers, or of the instructions, advice or opinions 
given to them, the words ‘‘ Minister of the Interior” shall, for the 
purposes of this resolution, be, and they are hereby substituted, and 
in all such cases the Minister of the Interior shall be understood in- 
stead of the said Attorney General. 


Section VI. The Minister of the Interior in succeeding to the 
rights, powers and duties of the Attorney General, as head of the 
Bureau of Executive Judicial, and of Executive Extra-Judicial offi- 
cers, defined by chapters first and second of title second of the fifth 
part of the said Act to organize the Executive Departments, shall be, 
in all respects, accountable for the same to His Majesty in like man- 
ner as was the said Attorney General upon, the responsibility of his 
high commission. 


Section VII. After the promulgation hereof, it shall not be 
necessary that an Attorney General of this government be one of the 
Board of Commissioners to quiet Land Titles, as contemplated by 
section first of article fourth, chapter seventh of the first part of the 
Act to organize the Executive Departments, but the Minister of the 
Interior shall in like manner, as in and by said section prescribed, ap- 
point an additional commissioner to supply the place of the said At- 
torney General. ; 

Done at the Council Chamber in Honolulu, this 4th day of May, 


1847. 
(Signed,) KAMEHAMEHA. 
(Attest, ) Kreoni Awa. . 
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JOINT RESOLUTIONS TO ENCOURAGE THE VISITS OF WHALERS. 


Section I. Be it resolved, by the Nobles and Ropresentatives of 
the Hawaiian Islands, in Legislative Council assembled : 


That, in order to encourage the visits of whale ships of all nations 
to the ports of entry for such vessels now open by the existing laws, 
or hereafter to be declared open, they and each of them on and after 
the promulgation hereof in the Polynesian newspaper, be exempted 
from all anchorage fees, and tonnage dues, imposed by the existing 
tariff upon vessels exclusively engaged in the whale fishery ; in all 
” cases so long as said vessels shall not exceed in their trade or barter 
in foreign goods the amount of two hundred dollars ad valorem allow- 
ed by law to be landed from them free of duty, provided brandy, 
wine and other liquors which have an intoxicating effect, be entirely 
excluded from that trade or barter, any vessel trading or bartering in 
which shall wholly forfeit the advantage of this resolution. 


Section ÍI. And be it further resolved, That from and after the 
promulgation hereof as aforesaid, the harbor or roadstead of Keala- 
keakua, on the Island of Hawaii, shall be, and is hereby created a 
port of entry and departure for whale ships, in accordance with the 
existing laws applicable to such vessels, at the other ports already 
opened to whale ships. 


Secrion III. And be it further resolved, That the Minister of 
Finance be, and he is hereby authorized to pay out of any monies in 
the exchequer, the drafts of the Collector General of Customs in 
favor of any duly appointed pilot, employed at the port of Honolula, 
the sum of twenty-five dollars for each whale ship which shall have 
been promptly and faithfully piloted by him in and out of the port of 
Honolulu, in lieu of the one dollar per foot allowed by law to be 
charged for the pilotage of whale ships. . 


Section IV. And. be it further resolved, That the Minister of 
Finance be, and he is hereby authorized to pay to the pilots appointed 
for Lahaina, Hanalei and Hilo, out of any monies in the exchequer, 
such gross sums per annum as may be recommended by the Board of 
Finance, in lieu of the charge which they are authorized to make for 
the pilotage of whale ships. 
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Secrion V. And be it further resolved, 'That the joint resolution 
of 3d April, 1846, relative to brandies, wines and other spirituous 
liquors shall be understood and is hereby interpreted to mean as fol- 
lows : 

The permits to trade or barter given to vessels engaged in the whale 
fishery, do not and shall not include the trade, sale, landing or dis- 
posal of spirituous liquors, but all such traffic on the part of said ves- 
sels shall be and is hereby construed to constitute them merchantmen, 
and shall subject them within the meaning of said joint resolution to 
the payment of twenty cents per ton, tonnage dues, as well at the 
anchorage of Lahaina, and the roadstead of Honolulu, as at anchor in 
the harbor of Honolulu ; and to all other legal liabilities. 


Section VI.. And be it further resolved, That from and after 
the promulgation hereof as aforesaid, so much of chapter second of 
the first part of the Act to organize the Executive Departments, 
passed on the 27th day of April, 1846, entitled ‘‘ Of the Internal 
Commerce,” as applies to the price or consideration to be paid to 
the Minister of the Interior for licenses granted, shall be, and the 
same is hereby amended as follows, viz :— 

Ist. Licenses for the wholesale vending of goods, wares and 
‘merchandise, at any place within this kingdom, to the sum of seventy- 
five dollars, instead of twenty-five dollars. 

2d. Licenses for the wholesale vending of spirituous liquors, in like 
manner to the sum of fifty dollars, instead of twenty-five dollars. 

3d. Licenses for the retail vending of goods, wares and merchan- 
dize, in like manner to the sum of forty dollars, instead of twenty-five 
dollars. 

4th. Licenses for the keeping of hotels, in like manner to the sum 
of fifty dollars, instead of forty dollars. ` 

5th. Licenses for the keeping of victualling houses and houses of 
entertainment, in like manner to the sum of forty dollars, instead of 
twenty-five dollars. : 

6th. Licenses for the keeping of billiard tables, in like manner to 
the sum of fifty dollars, instead of twenty-five dollars. 

7th. Licenses for the keeping of bowling alleys, within the pre- 
cincts of any. town or village, fifty dollars, instead of twenty-five dol- 
lars. f 

Sth. Licenses for public auctioneers in the town of Honolulu, in 
like manner to one thousand dollars, instead of five hundred dollars. 

Provided always, that nothing herein contained shall be construed 
to act retrospectively upon the prices or considerations already paid 
for the use, exercise and enjoyment of the licenses now in existence, 
and already obtained, until the expiration of the full limit thereof by 
the existing laws. 
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Section VII. And be it further resolved, That the Collector 
General is authorized and directed on the first day of July of each 
year, to collect from the owners of all hulks the charges exacted by 
Jaw : Provided however, that these charges shall not be exacted in 
cases where such hulks are intended to be broken up within a period 
of four months from their entering into the harbor. 


Section VIII. And be it further resolved, That from and after 
the promulgation hereof as aforesaid, no clearance shall be given by 
any collector of customs, to any foreign vessels at any port in this 
kingdom where there is or shall be a consul, vice consul, commercial 
agent, or vice commercial agent of the nation to which such vessel 
belongs, until the master or commander of such vessel shall produce 
to said collector a certificate under the seal of his consulate, that all 
legal charges and demands in his office against said vessel have been 
paid, and that he knows of no reason why said vessel should not im- 
mediately depart. And that in ports where no such consul, vice 
consul, commercial agent, or vice commercial agent may exist, the 
local collector shall otherwise satisfy himself that all proper and legal 
charges have been paid, before granting a clearance to any foreign 
vessel, 


Section IX. And be it further resolved, by the authority afore- 
said, That from and after the promulgation hereof, in manner afore- 
said, all, each and every, the provisions of the foregoing eight resolu- 
tions shall be considered, received, taken and construed to be amend- 
ments to the existing laws of this kingdom, and that they be substi- 
tuted instead of any such laws at conflict therewith, which existing 
laws, so far as the same are found to be so at conflict, are and shall 
be hereby repealed. . 

Done and finally passed, at the Council House, in Honolulu, this 


15th day of June, 1847. 
KAMEHAMEHA. 
KEoNI Ana. 


"DA 


AN ACT RELATING TO THE LAND TITLES OF ALIENS. 


Whereas, The value of real estate in the principal towns of the 
Hawaiian Kingdom, has been greatly increased by the outlay of the 
capital of foreigners : and 
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Whereas, It is the desire of His Majesty’s government to bestow 
every favor and privilege upon such foreigners not inconsistent with 
the best interests of the native subjects : therefore 


Be it enacted by the Nobles and Representatives of the Hawaiian 
Islands, in Legistative Council assembled :— 


That so much of Section IV, article 1, chapter V, part 1, of 
*¢ Second Act Kamehameha III.” relating to the disabilities of aliens, 
as reads in the following words: ‘‘ They are not able to acquire any 
allodial or fee-simple estate in lands,” shall not be construed as ap- 
plying to those ‘‘ freehold estates less than allodial” in lands in pos- 
session of aliens at the date of the passage of this act; but on the 
contrary, it shall be lawful for them, subject to the control of the Ha- 
walian government, so far as such lands are concerned, to receive 
royal patents in fee-simple for those estates, in like mauner as Ha- 
waiian subjects, on the payment of such commutation as shall be ap- 
proved by the Privy Council : Provided always, that nothing in this 
act contained shall be construed as giving any alien the power to con- 
vey an estate in fee-simple to any other person than a Hawaiian sub- 
ject ; nor as giving the heir or heirs of any alien, not being Hawaiian 
subjects, any greater rights than those already secured to them by the 
previous acts of the Nobles and Representatives of the Hawaiian 
Islands, in Legislative Council assembled. 

Done and passetl at the Council House, in Honolulu, this 28th 


day of June, 1847. 
KAMEHAMEHA. 
KeEoNI Ana. ? 


* 


AN ACT TO PROVIDE FOR THE FILLING OF VACANCIES IN THE BOARD 
OF COMMISSIONERS TO QUIET LAND TITLES. 


Section I. Whenever any vacancy shall occur in the Board of 
Commissioners to Quiet Land Titles, by the resignation, removal or 
death of any member thereof, the King in Privy Council may fill 
such vacancy, by the appointment of some other person. 


Section II. Every person appointed a member of said board, 
shall, upon his acceptance of such appointment, and before acting as 
a member thereof, take and subscribe the oath prescribed for said 
commissioners, in the act creating such board. 


s0 JOINT RESOLUTIONS. 


Section ILI. The King in Privy Council may, upon proper 
complaint of fraud, collusion, dishonesty or gross partiality, in any 
member of said board, by a party deeming himself aggrieved by a 
decision of said board, appoint a commission of three persons to in- 
vestigate the facts, and report upon the truth of the charge alledged ; 
and if the said commissioners, or a majority of them, shall find the 
accused guilty of either fraud, collusion, dishonesty, or gross partiality, 
as may be charged, he shall be forthwith removed. Said commission- 
ers, before proceeding to such investigation, shall each take an oath, 
to be administered by some judge of a court of record, to well and 
truly investigate such complaint, and to report thereon according to 
the facts proven before them. For the purposes of such investiga- 
tion, they shall have all the necessary powers to subpoena and compel 
the attendance of witnesses, to administer oaths, and obtain such other 
evidence as justice may require, which belong to any of the courts of 
this kingdom. 

Done and passed at the Council House, in Honolulu, this 17th 
day of August, A. D., 1847. 

KAMEHAMEHA. 
Keonr Ana, 


AN ACT RELATING TO THE BOARD OF COMMISSIONERS TO QUIET 
LAND TITLES. 


Whereas, The existence of the Board of Commissioners to quiet 
Land Titles expires by law on the 14th day of February, A. D., 
1848 ; and . 

Whereas, A full and faithful discharge of the duties of said board, 
requires that their powers for certain purposes should be extended 
beyond that period ; therefore, A 
Be it enacted by the House of Nobles and Representatives, in Legis- 

lative Council assembled :— i 

That all the necessary powers of said board for taking testimony, 
examining, settling, and awarding upon all such claims to land as shall 
have been, or may be presented to them prior to the fourteenth day 
of February, A. D., 1848, shall be, and the same hereby are ex- 
tended for the period of one year from the fourteenth day of February, 
A. D., 1848. That is to say, such powers shall be and the same 
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are hereby extended until the fourteenth day of February, A. D., 
1849; Provided always, however, that nothing in this act contained 
shall be construed as giving said board any power to receive or act 
upon any claim to land presented to them subsequent to the fourteenth 
day of February, A. D., 1848. 

Done and passed at the Council House, in Honolulu, this 26th 


day of August, A. D., 1847. 
KAMEHAMEHA. 
KEoNI Ana. 


PRINCIPLES ADOPTED BY THE BOARD OF COMMISSIONERS TO QUIET 
LAND TITLES, IN THEIR ADJUDICATION OF CLAIMS PRESENTED 


TO THEM. 


When the islands were conquered by Kamehameha I., he followed 
the example of his predecessors, and divided out the lands among 
his principal warrior chiefs, retaining however, a portion in his hands, 
to be cultivated or managed by his own immediate servants or attend- 
ants. Each principal chief divided his lands anew, and gave them 
out to an inferior order of chiefs, or persons of rank, by whom they 
were subdivided again and again ; after passing through the hands of 
four, five or six persons, from the King down to the lowest class of 
tenants. All these persons were considered to have rights in the 
lands, or the productions of them. The proportions of these rights 
were not very clearly defined, but were nevertheless universally 
acknowledged. 

The tenures were in one sense feudal, but they were not military, 
for the claims of the superior on the inferior were mainly either for 
produce of the land or for labor, military service being rarely or never 
required of the lower orders. All persons possessing landed proper- 
ty, whether superior landlords, tenants or sub-tenants, owed and paid 
to the King not only a land tax, which he assessed at pleasure, but 
also, service which was called for at discretion, on all the grades from 
the highest down. ‘They also owed and paid some portion of the 
productions of the land, in addition to the yearly taxes. They owed 
obedience at all times. All these were rendered rot only by natives, 
but also by foreigners who received lands from Kamehameha I. and 
Kamehameha Il., and by multitudes still alive ; of this there are 
multitudes of living witnesses, and a failure to render any of these 
has always been considered a just cause for which to forfeit the Jands. 
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It is therefore certain that the tenure was far from being allodial, 
either in principle or practice ; but even if living testimony were want- 
ing at the present time, the treaty established in 1836, between this 
government and Lord Edward Russell on behalf of the British gov- 
ernment, would show the views then entertained on the subject by 
the contracting parties. It is there declared, ‘‘ The land on which 
the houses are built is the property of the King.” The same rights 
which the King possessed over the superior landlords and all under 
them, the several grades of landlords possessed over their inferiors, so 
that there was a joint ownership of the land ; the King really owning 
the allodium, and the person in whose hands he placed the land, hold- 
ing it in trust. But when he put it in the hands of a third person, 
that third person bore a similar relation to him that he did to the 
King. The superior always had the power at pleasure to dispossess 
his inferior, but it was not considered just and right to do it without 
cause, and dispossession did not often take place, except on the de- 
cease of one of the landlords, when changes were often numerous, 
and the rights of heirs and tenants comparatively disregarded, for the 
purpose of favoring a new class of persons. 

Such was the nature of the tenures, and such the titles by which 
the lands were held, when in 1839 protection was declared both for 
person and property, in the following words : ‘¢ Proteetion is hereby 
secured to the persons of all the people; together with their lands, 
their building lots, and all their property.” (See Declaration of 
Rights, p. 10 of translation.) In section 6 of the same act, p. 33, 
the nature of the protection given to landed property is in some de- 
gree defined. It is there declared that the landlord cannot ‘‘ cause- 
lessly dispossess his tenam,” and it is also stated what shall be con- 
sidered a sufficient cause. The same law confirms what has been al- 
ready stated in relation to the rights of His Majesty the King in all 
lands. Section 3 requires that every tenant of land, by whomsoever 
owned, shall work 36 days in the year for the King or government, 
showing clearly that there is no individual who has an allodial title to 
the soil, that title remaining with the King. 

It seems natural then, and obviously just, that the King, in dis- 
posing of the allodium, should offer it first to the superior lord, that is 
to the person who originally received the land in trust from the 
King ; since by doing so, no injury is inflicted on any of the inferior 
lords or tenants, they being protected by law in their rights as before; 
and most obviously the King could not dispose of the allodium to any ` 
other person without infringing on the rights of the superior lord. But 
even when such lord shall have received an allodial title from the King 
by purchase or otherwise, the rights of the tenants and sub-tenants 
must still remain unaffected, for no purchase, even from the sovereign 
himself, can vitiate the rights of third parties. The lord, therefore, 
who purchases the allodium, can no more seize upon the rights of the 
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tenants and dispossess them, than the King can now seize upon the 
rights of the lords, and dispossess them. This appears clear, not 
only from the first principles of justice, but also from the act of 1839, 
declaring protection for tenants as well as for landlords. ‘That act 
particularly recognizes but three classes of persons as having rights in 
the sale, viz : the King or government, the landlords and the tenants. 
Indeed, section 9, chapter 3 of that statute positively forbids the lord 
who receives land in trust from the King to place another lord under 
himself, over the tenants. If then any landlord violate this law, he 
only divides his own rights ; he cannot thereby diminish the rights of 
the King or government, nor the rights of the tenants. 

It being therefore fully established, that there are but three classes 
of persons having vested rights in the lands,—Ist, the government, 
2nd, the landlord, and 3d, the tenant, it next becomes necessary to 
ascertain the proportional rights of each. Happily, evidence on this 
point is not wanting, though it may be the most difficult one to settle 
satisfactorily of any connected with land claims. The testimony 
elicited is of the best and highest kind. It has been given immediate- 
ly by a large number of persons, of a great variety of character, many 
of them old men, perfectly acquainted with the ancient usages of the 
country ; some were landlords, and some were tenants. ‘There has 
been no contradictory testimony, but all have agreed on all essential 
points. Several foreign landholders under Kamehameha I., Kame- 
hameha II. and Kamehameha IlI., have been full in their testimony 
as to the rights of the King. Ancient practice, according to testi- 
mony, seems to have awarded to the tenant less than justice and 
equity would demand, and to have given to the King more than the 
permanent good of his subjects would allow. If the King be disposed 
voluntarily to yield to the tenant a portion of what practice has given 
to himself, he most assuredly has a right to do it; and should the 
King allow to the landlord one third, to the tenant one third, and re- 
tain one third himself, he, according to the uniform opinion of the 
witnesses, would injure no one unless himself; and in giving this 
opinion, the witnesses uniformly gave it against their own interests. 
According to this principle, a tract of land now in the hands of a 
landlord and occupied by tenants, if all parts of it were equally valu- 
able, might be divided into the three equal parts, and an allodial title 
to one then be given to the lord, and the same title be given to the 
tenants of one third, and the other third would remain in the hands of 
the King, as his proportional right. It is altogether probable that 
since the act of 1839, a few individuals may have acquired allodial 
ownership of landed property, either by purchase or by voluntary 
grant on the part of the King. Such ownership must be proved or 
it cannot be acknowledged ; for the King, representing the govern- 
ment, having formerly been the sole owner of all the soil, he must be 
considered to be so still, unless proof be rendered to the contrary ; 
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and even possession of ever so long standing cannot be proof, any 
thing more than that which is specified above as belonging to the Jand- 
lord, or to the landlord and tenant, as the case may be. 

All the above principles and remarks apply most particularly and 
clearly to districts, plantations and farms, and to their owners. But 
between the ownership of lands for cultivation, and mere building lots, 
there are often broad lines of distinction. Mere building lots were 
never bestowed by the King or lords for the purpose of being given 
out to tenants, as was uniformly the case with lands suitable for culti- 
vation. It follows therefore, that (with some exceptions, which in all 
cases must be proved) in relation to building lots, there is no third 
class of persons having the rights of lords over tenants. The excep- 
tions would be in those cases where individuals having received build- 
ing lots from the King for their own particular use, those individuals 
have themselves for some considerations, expressed or implied, trans- 
ferred such lots to third parties. Another exception exists in relation 
to building lots, especially if large, which were formerly within the 
defined boundaries of plantations and farms, and have since been oc- 
cupied by persons owning no rights in the farms other than the build- 
ing lots. Such lots must still be considered a part of the plantation 
or farm, in such a sense that the tenant must pay rent to the lord. 
This appears clear, not only from ancient usage, but also from the 
last clause of section 7, of chapter 3, old laws: «‘ But possessions of 
house lots that are large like farm gardens, must aid the owners of the 
farms from which they are taken in payment of the yearly tax.” 

Although the above facts and principles are most perfectly clear 
and unquestionable, yet great evils have existed down to the present 
moment, owing mainly to the circumstance that several different class- 
es of persons had undivided rights in the same land, and each class 
was very liable to claim more than the due proportions. In such 
cases, lords, or persons of superior power or rark have generally been 
the oppressors, and perhaps there are none of those classes, from the 
throne down, who have not sometimes taken advantage of the power- 
less in this respect. Neither the laws of 1839 nor of 1840 were found 
adequate to protect the inferior lords and tenants, for although the 
violators of law, of every rank, were liable to its penalty, yet it was 
so contrary to ancient usage, to execute the law on the powerful for 
the protection of the weak, that the latter often suffered, and it was 
found necessary to adopt a new system for ascertaining rights, and 
new measures for protecting those rights when ascertained, and to 
accomplish this object the Land Commission was formed. 

The decisions of an executive board would be so far surrenders of 
the Chief Executive Magistrate, who has approved the powers con- 
ferred upon that board, as to be an authorization from him to adjust 
all the past tenures in the manner most equitable, and if abstractly 
just, power to alienate for him any rights, which he as King could 
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surrender in regard to these lands. The whole power of the King to 
confer and convey lands to which private equitable claim now attaches, 
is reposed in the Commission. What is the nature and extent of that 
power which the King has bestowed upon this board ? It can be no 
other than his private or feudatory right as an individual participant in 
the ownership, not his sovereign prerogatives as head of the nation. 
Among these prerogatives which affect lands, are the following : 

Ist. To punish for high treason by forfeiture, if so the law de- 
crees. 

Qnd. To levy taxes upon every tax yielding basis, and among others 
lands, if so the law decrees. 

3d. To encourage and even enforce the usufruct of Jands for the 
common good. 

4th. To provide public thoroughfares and easements, by means of 
roads, bridges, streets, &c., for the common good. 

5th. To resume certain lands upon just compensation assessed, if 
for any cause the public good or the social safety requires it. 

These prerogatives, powers and duties, His Majesty ought not, 
and ergo, he cannot surrender. Hence the following confirmations 
of the board, and the titles consequent upon them must be understood 
subject to these conditions. 

But the King’s private or feudatory rights, understood by the na- 
tives, differ greatly from the above enumerated corporate rights, un- 
derstood in civilized and refined nations, and in which the common- 
wealth is rather represented by the person of the monarch than the 
monarch himself. By the ancient usage, the taxes went not to the 
body corporate, in trust for political uses, but to the King, as his 
private income or revenue, and this gave him a private proprietorship 
in all lands. This autocracy was, however, diminished by the King’s 
liberal and voluntary surrender to his people in the Constitution, 8th 
October, 1840, in which the government or body politic and the King 
are for the first time contradistinguished as follows: ‘¢ He (the King) 
also shall have the direction of the government property, the poll tax, 
the land tax, the three days monthly labor, though in conformity to 
the laws. He also shall retain his own private lands, and lands for- 
feited for the non-payment of taxes shall revert to him,” in which 
clause is perceivable the line of distinction above adverted to. All 
that is essential to the common good in regard to lands, taxes on 
lands, and revenue from lands, is reposed in the King, as the head of 
a corporation aggregate ; or in himself as a corporation sole, and 
from these is contradistinguished his own private lands. 

In the spirit of this constitutional distinction, on the 7th of June, 
1839, the Nobles, with the sanction of the King, passed some ordi- 
nances or rules “respecting applications for farms, forsaking of 
farms, disposing of farms, and the management of farms,” having in 
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view the encouragement of industry. In these the landlords are re- 
cognized as a distinct and independent class of local proprietors over 
such portions of their lands as are actually in cultivation, subject to 
the claims of their tenantry ; and as to those lands not in actual use, 
it gives a community of ownership between the government and land- 
lords, by saying, ‘‘ Those men who have no land, not even a garden, 
nor any place to cultivate, and yet wish to labor for the purpose of 
obtaining the object of their desires, may apply to the land agent, or 
the governor, or the King, for any piece of land which is not already 
cultivated by another person, and such piece shall be given him.” 

This appropriation was to be with co-operation of the King and the 
landlords. In like manner the corporate right is recognized in what 
the same law declares respecting the ‘‘ residuum lands,” and ‘‘ res- 
pecting landlords.” 

Yet the principle of suzerainship seems to have followed the King 
in those lands which are otherwise declared to be the proper possession 
of the landlords : for the ‘‘ advice to the governors and landlords” 
commences with, ‘It shall be the duty of those to whom the King 
gives lands to see that they do not establish other landlords under 
themselves, over the people ;”’ and in the 18th section, landlords are 
cautioned lest they ‘* be dispossessed, according to the principles of 
the eleventh section,” which makes the landlords’ right of possession 
dependant upon industry and intelligence. 

Tt would thus seem inferable, that as late as the 7th of June, 1839, 
and before the Constitution was given, the chiefs considered them- 
selves tenants at special will of the King as the head of the nation, or 
in his corporate right. Also that that corporate right to dispossess 
them was only to be exercised for causes of a public nature, incon- 
sistent with the public well being. To suppose that the landlords 
could be lawfully dispossessed by the King at will, for causes of pri- 
vate pique, or because of personal disfavor, would be to make the 
King the real or intrinsic owner of the land in his individual capacity, 
a doctrine neither sustained by the current of past legislation, nor the 
testimony which has already been elicited by the board. But to re- 
cognize his right of forfeiting the lands of the landlords for misuser or 
nonuser, or for crime, is itself a recognition beneficial to the mass of 
the people, for whose happiness the corporation is instituted. 

The Hawaiian rulers have learned by experience, that regard must 
be had to the immutable law of property, in things real, as lands, and 
in things personal, as chattels ; that the well being of their country 
must essentially depend upon the proper development of their internal 
resources, of which land is the principal; and that in order to its 
proper cultivation and improvement, the holder must have some stake 
in it more solid than the bare permission to evolve his daily bread 
from an article, to which he and his children can lay no intrinsic 
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claim. They perceive by contact with foreign nations, that such is 
their uniform practice, and that the rules of right under that practice 
are contended for, understood and likely to be applied, in regard to 
the lands otherwise held at their hands by a tenancy incomprehensible 
to the foreigner. They are desirous to conform themselves in the 
main to such a civilized state of things, now that they have come to 
be a nation in the understanding of older and more enlightened gov- 
ernments. 

Such we the commissioners understand to have been the reason of 
the distinction in the Constitution of 1840, between government lands 
and private lands of the King, and such we now understand to be the 
spirit of article 4th, chapter 7th, of the first part of the Act to or- 
ganize the executive departments of the Hawaiian Islands, founded 
upon the Law Report of May 21, 1845, in which it was recommend- 
ed to prepare His Majesty’s government to consort in some measure 
with the recognizing powers. In consequence, it was enacted that 
the King is to appoint five commissioners for quieting land titles, and 
thus confer upon them all bis private and public power over the cor- 
porate property in lands claimed by private parties, which in the 
nature of things he can delegate. 

The requisition to appoint such a board is found in the fourth ar- 
ticle of the 7th chapter of the first part of an Act of the Legislature, 
passed on the 10th of December, 1845, which took effect on the 7th 
of February following. The statute of which said article is a part, is 
as a whole denominated ‘* An Act to organize the Executive De- 
partments,” indicating that the decisions of the board are not purely 
judicial, but executive adjudications. The Actas a whole in five 
parts, passed its final reading and received the approbation of His 
Majesty, on the 27th of April, 1846, and was promulgated on the 
20th June following. 

The Board of Commissioners thus instituted, was organized in 
strict conformity with the law, which having taken effect on Saturday, 
the 7th of February, the Minister of the Interior, on Monday, the 
9th, in Privy Council, with the approbation of His Majesty, appoint- 
ed and commissioned the undersigned, who at the same time in the 
presence of the King and Council, took and subscribed the following 


oath of office :— 


« We, and each of us, do solemnly swear, that we will carefully 
and impartially investigate all claims to land submitted to us by private 
parties against the government of the Hawaiian Islands ; and that we 
will equitably adjudge upon the title, tenure, duration and quantity 
thereof, according to the terms of article 4th of the 7th chapter of the 
first part of an Act entitled ‘ An Act to organize the Executive De- 
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partments of the Hawaiian Islands,’ passed at Honolulu, the 10th 


day of December, 1845. 
“¢ (Signed,) WILLIAM RICHARDS, 
ef JOHN RICORD, 


ts J. Y. KANEHOA, 
ee JOHN II, 
i Z. KAAUWAI. - 
“¢ Subscribed and sworn to this 9th day of February, 1846, before 
me. ' JOHN YOUNG, 


Minister of the Interior.” 


On the 11th of February, the day following their appointment, the 
Commissioners organized as follows : 


«c NOTICE. 


* At a meeting of the Board of Commissioners appointed to quiet 
land titles, having in view the proper organization required and allow- 
ed by article 4th of chapter 7th of the first part of an Act entitled 
‘An Act to organize the Executive Departments of the Hawaiian 
Islands.’ 

“ "Fhe members of said board having convened, it was 

«c Resolved, 1st. That William Richards, Esq., be, and he is 
hereby chosen President. 

‘2d. That Joseph Henry Smith, Esq., be employed as one of 
our stated secretaries, at a compensation to be hereafter determined, 
derivable solely from the fees and perquisites resulting to the govern- 
ment from the labors of the Board. 2 

« 3d. That said secretary be duly sworn to fidelity in the dis- 
charge of his duties as such. That he be, and is hereby authorized 
to receive claims and evidences for our after consideration, from and 
after the first publication hereof. ‘That he be required to endorse 
upon each claim the day and hour of its receipt by him. ‘That he 
keep an office in Hale Kauwila, in Honolulu, for the transaction of 
his duties, and for the facility of claimants. And that he be charged 
vi keeping the minutes of this board, and of its proceedings upon 
claims. 

“4th. That claims submitted for settlement be taken up and 
acted upon according to the order of their presentation, and be settled 
E to order taken in each case by a majority in number of the 

oard. 

“ 5th. That the stated meetings of this board be held on Wed- 
nesday of each week, commencing at 9 o’clock, A. M., at the said 
office at Hale Kauwila, in Honolulu, for the transaction of business. 
The first meeting to be held on the 4th day of March next. 
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‘¢ 6th. That these resolutions be published in the Polynesian 
newspaper, concurrently with the notice to claimants required by lav, 
to the end that they may be apprised of these by-laws established by 
the board. 

“Done at Honolulu, this 11th day of February, A. D., 1846. 


« (Signed,) WILLIAM RiCHARDS, 
g JOHN RICORD, 
« J. Y. KANEHOA, 
« JOHN II, 
« Z. KAAUWAL” 


Whieh resolutions were published in the Polynesian of the 14th 
February, 1846, together with the following notice, required by law: 


«TO ALL CLAIMANTS OF LANDS IN THE HAWAIIAN ISLANDS. 


“ The undersigned have been appointed by His Majesty the King, 
a Board of Commissioners to investigate and confirm or reject all 
claims to land arising previously to the 10th day of December, A. D., 
1845. ` ; 

‘¢ Patents in fee simple, or leases for terms of years, will be issued 
to those entitled to the same, upon the report which we are authorized 
to make by the testimony to be presented to us. 

‘© The Board holds its stated meetings weekly, at the Hale Kau- 
wila, in Honolulu, on the Island of Oahu, to hear the parties or their 
counsel in defence of their claims, and is prepared every day to re- 
ceive in writing the claims and evidences of title which parties may 
have to offer, at the office of Joseph Henry Smith, Esq., Secretary 
of said board, at Hale Kauwila, in Honolulu, between the hours of 
9 A. M., and 3 P. M. 

« All persons are required to file with the Board by depositing 
with its Secretary specifications of their claims to land, and to adduce 
the evidence upon which they claim title to any land in the Hawaiian 
Islands, before the expiration of two years from this date ; or in de- 
fault of so doing, they will after that time be forever barred of all 
right to recover the same in the courts of justice. 

« Dated 11th day of February, 1846. 


« (Signed, ): WILLIAM RICHARDS, 
ec JOHN RICORD, 
« J. Y. KANEHOA, 
“a JOHN II, 
«& Z. KAAUWAL” 


ist. The field of the Commissioners is ‘the investigation and 

final ascertainment or rejection of all claims of private individuals, 

whether natives or foreigners, to any landed property acquired ante- 
Vou. nm. 12 
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rior to the passage of the Act” of which Article 4th is an integral 
portion, to wit, 27th April, 1846. 

2nd. The more minute powers of the Board for organization, 
and to carry out these objects, are specified and conferred ; as the 
power to meet and adjourn, to appoint clerks, tofsummon parties and 
enforce mandates, to administer oaths, and to issue commissions for 
taking testimony. These are auxiliary to the powers and objects of 
the Board respecting land titles, which it is created to confirm or re- 
ject definitively. 

3d. The principles by which the Board are to be governed in 
deciding certain questions, (i. e.) “ Prescription occupancy, fixtures, 
native usages in regard to landed tenures, water privileges and rights 
of piscary, the rights of women, the rights of absentees, tenancy and 
sub-tenancy, primogeniture, and rights of adoption,” are to be those 
“* Established by the civil code of the kingdom,” which the general 
provisions of the Act to organize the Executive departments, section 
3d, defines as follows:—‘* Until the pass:ze of the civil code, the 
principles of the foregoing Act, and the prescriptions of all the civil 
statutes now existing, not at conflict therewith, shall serve and be 
binding as a civil code for this kingdom, of which the courts of just- 
ice shall take notice, in administering the rights to which they are ap- 
plicable.” 

A wide latitude is thus left to the Commissioners, who must, in 
passing upon the merits of each claim, first elicit from creditable wit- 
nesses, the facts or history of each; and thus assort or reconcile those 
facts to the provisions of the civil code, whenever there is a principle 
in past legislation applicable to the point under consideration ; but 
when no such principle exists, they may judicially declare one, in ac- 
cordance with ancient usage and not at conflict with any existing law, 
nor at variance with the facts, and altogether equitable and liberal. 

4th. From the fact that His Majesty, the intrinsic proprietor, has 
repose:l in this Board, such power of confirming or rejecting, the 
Commissioners must infer that he intended the utmost liberality to pre- 
vail towards the claimants, rather against the pecuniary interests of 
the body politic than against those of the claimants. But, 

5th.. ‘The Commissioners do not understand that in virtue of such 
latitude, they are at liberty to disregard certain restrictions contained 
in the same Act, by the 4th Article of the 7th chapter of the first 
part of which they are created. For the same legislature by whose 
authority they exist, has elsewhere limited them as follows :— 


ist Aliens are not allowed to acquire any allodial or fee-simple 
estate in lands. . 

2d. No leasehold estate shall be considered validly acquired by 
any alien “‘ until be shall have obtained a certificate of nationality, as 
in tbis” the first article of chapter 5th required. ae 
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‘6th. The Commissioners are only authorized by the Act to as- 
certain the claimant’s kind and amount of title, and to award for or 
against that title, ‘‘ wholly or in part. ”— They are not authorized to 
grant leases or patents, or to receive the commutation allowed by 
section 10th. Yet since the government share in the land confirmed 
has intimate connexion with the amount of the claimant’s title, the 
Commissioners must ascertain and report upon that share, for the 
guidance and information of the Minister of the Interior. 

7th. Connected with each claim for land, is its configuration and 
superficial contents, without the ascertainment and demarkation of 
which, it were impossible to make an award, or to quiet the title as 
between neighboring proprietors. ‘The Board is therefore under the 
necessity of causing each piece of land to be surveyed at the claim- 
ant’s expense, before awarding upon it. This is clearly contemplat- 
ed by the 12th section of the law, among the ‘‘ expenses incidental © 
to the proposed investigation.” 


The following benefits will result from these investigations and 
awards :— 


ist. They will separate the rights of the King and Government, 
hitherto blended, and leave the owner, whether in fee, or for life, or 
for years, to the free agency and independent proprietorship of his 
lands as confirmed. So long as the King or Government continue 
to have an undivided proprietory share in the domain, the King’s and 
Premier’s consent is necessary, by the old law, to real sales, or 
transfers from party to party, and, by parity of reasoning, to real 
mortgages also. ‘This is because of the share which Government or 
the body politic has in the lands of the kingdom uniformly. To sep- 
arate these rights, and disernbarass the owner or temporary possessor 
from this clog upon his free agency, is beneficial to that proprietor in 
the highest degree, and also to the body politic ; for it not only sets 
apart definitely what belongs to the claimant, but untying his hands, 
enables him to use his property more freely, by mortgaging it for 
commercial objects, and by building upon it, with the definite pros- 
pect that it will descend to his heirs. ‘This will tend more rapidly to 
an export, and to a permanency of commercial relations, without 
which, there can never be such a revenue as to enable the Govern- 
ment to foster its internal improvements. 

2nd. The patents or leases given to claimants, are for certain fix- 
ed and ascertained extents or dimensions of land. This must pre- 
vent after litigation in regard to boundaries. All parties having been 
cited before awarding, there can be no counter claims to the same 
piece of land after award, except on appeal, and such appeal cannot 
be taken, except by a party who has presented his claims to the 
Board. 
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The patents and leases are recorded in duplicate, in the depart- 
ment of the Interior. This will enable the foundation of every one’s 
right to be known to the Government, and inquiring parties. No 
pretended ownerships can exist without the means of undeceiving the 
public in regard to them. Subsequent purchasers and mortgagees 
need not be in ignorance of prior defects in the title, or of prior in- 
cumbrances. 

The undersigned deem the foregoing prefatory remarks and ex- 
planations necessary to a clear understanding of the awards upon 
which they are about to enter, and indispensable to which awards, 
it is necessary to lay down the following general principles, to which 
they have arrived by critical study of tHe civil code, and careful ex- 
amination of numerous witnesses ; among whom are some of the 
oldest chiefs, possessing large tracts of land, which, equally with 
other lands, come under the adjudication of the Board, and under the 
principles here laid down. 

The chiefs so situated, cannot have a personal interest in testifying 
to the facts leading to these principles, since they thereby clog their 
own rights, and become liable to pay the commutation to which the 
King and Government are entitled. Native proprietors and foreign 
residents are thus put upon the same footing in regard to their titles, 
in consistency with Article 2nd of the treaties concluded with Great 
Britain and France, 26th March, 1846. 

Ist. For the purposes of this Board in all cases where the land 
has been obtained from the King or his authorized agent without a 
written voucher, anterior to the 7th of June, 1839, the Board will 
inquire simply into the history of the derivation; and if the land 
claimed has been continuously occupied, built upon, or otherwise 
improved since that time, without molestation, the Board will, in case 
no contests exist between private claimants, infer a freehold less than 
allodial. 

2d. In all such cases as above specified, when there are counter 
claims to the same piece of land, the Board will.confine their in- 
quiry to which of the claimants has the freehold, less than allodial. 

3d. In all cases where the land has been obtained from the King 
or his authorized agent, or from any governor, chief, or pretended 
proprietor, subsequently to the 7th of June, 1839, the Board will 
strictly inquire into the right of the King, or chief, or landlord, to 
make such disposition of the land ; and will confirm or reject, accord- 
ing to the right of such donor, grantor, or lessor, regardless of con- 
sideration, occupancy or after improvements. 

4th. In all cases where the land has been legally and validly ob- 
tained from the lawful proprietor, by written grant, deed, or lease, 
the Board will construe the claimant’s rights by the wording of the 
instrument. 

5th. When rights were originally acquired either in writing or 
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verbally, in a lawful manner, and from the bona fide owner, for a 
valid consideration or otherwise, and yet were never occupied, or 
have not been occupied by such claimant since the 7th of June, 1839, 
the Board will infer an absence of title. Especially in view of section 
6, chapter 3, old law. 
6th. The share of government, or the body politic, to be com- 
muted for with the Minister of the Interior, by any confirmed claim- 
ant wishing to obtain a fee simple title under chapter 7 of part first of 
the Act to organize the Executive Departments, this Board under- 
stand, from the evidence adduced before them, to be one third part 
of the value of the land, without improvements, which third part of 
unimproved value, being paid by the confirmed claimant, should ex- 
tinguish the private rights of the King in the land, and leave such 
claimant an allodium, subject only to the corporate rights of the body 
politic, to be exerted by the King under authorization of the laws, 
and through the agency of his officers created by the laws. The 
Board, in asserting this principle, do not mean however to restrict the 
power of His Majesty in Privy Council, to fix upon a less commu- 
“tation, under section 10th of the article creating this Board, and sub- 
ject to the private rights of tenants, if there be any on the land ; for 
the King has no power to convey away the rights of individuals with- 
out their consent. They deem it their duty to state the maximum 
value of the interest retained in all lands of the kingdom at this date, 
which was never relinquished, and which the government to this day 
has never received any valuable consideration for, even from the pri- 
vate chiefs from whom the claimants derive. Claimants cannot de- 
rive more than the original proprietor had, neither could the original 
proprietors grant more than they had to the present claimants. They 
had a possessory right under the crown, equal to two thirds undivided 
of the value of the land, provided there were no tenants ; and in con- 
sideration of the undivided third of the King, they paid an annual rent, 
in produce of the soil, and in service. The foreign claimants, deriv- 
ing from these, have not, in all cases, paid the rent which was due 
from their grantors, and have lost sight of the corporate rights in their 
lands, pertaining originally to the government. That rent can be 
sold by the Minister of the Interior, for not exceeding. one third of 
the unimproved value of the land as aforesaid, which would divest the 
land so commuted for of all interference, save that of the community, 
for the causes and in the way aforesaid. 
7th. The titles of all lands, whether rightfully or wrongfully claim- 
ed, either by natives or foreigners, in the entire kingdom, which shall 
not have been presented to this Board for adjudication, confirmation 
or rejection, on or before the 14th day of February, 1848, are de- 
clared to belong to this government, by section 8th of the article 
creating this Board. Parties who thus neglect to present their claims, 
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do so in defiance of the law, and cannot complain of the effect of 
their own disobedience. 

Upon these principles, the undersigned proceed to take up the 
claims now before them in the order of their presentation. 


. (Signed,) WILLIAM RICHARDS, 
c JOHN RICORD, 
« J. Y. KANEHOA, 
« JOHN TI, 
« Z. KAAUWAL. 


RESOLUTION OF THE LEGISLATIVE COUNCIL. 


The principles adopted by the Board of Commissioners to quiet 
Land Titles, under date of August 20th, 1846, having been read 
before the Nobles and Representatives of the people, in Legislative 
Council assembled, and having been carefully considered, it was, 

Resolved, That the same are hereby approved ; and it is enacted, 
that from the date hereof, all claims for landed property in this king? 
dom shall be tested by those principles, and according to them be 


confirmed or rejected. 
KAMEHAMEHA. 
KEoNI ANA. 
Council House, Honolulu, Oct. 26, 1846. 


AN ACT TO ALTER AND AMEND THE LAW OF MARRIAGE. 


Whereas, many foreigners intermarrying with the natives of these 
islands have forsaken them. after living with them a short time, and 
departed into other countries, leaving their families in great distress : 

And whereas, the present laws of this kingdom, passed for the 
prevention of this evil, require every foreigner wishing to marry a 
native of these islands to take the oath of allegiance previous to such 
marriage : : 
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And whereas, certain foreigners wishing to marry natives of these 
islands have objections to taking such oath of allegiance : Therefore, 


Be it enacted by the House of Nobles and Representatives of the 
Hawaiian Islands, in Legislative Council assembled :— 


That so much of any law heretofore passed and now in force in 
this kingdom, as requires that foreigners, before entering into marriage 
with natives of these islands, shall take the oath of allegiance shall be 
and the same hereby is repealed, and the following substituted in the 


place thereof : 


Secrion I. Every foreigner who shall have resided in this king- 
dom for the period of two years, desirous of marrying a native there- 
of, shall, upon giving a satisfactory bond of indemnity to the Minister 
of the Interior, in a penal sum not exceeding one thousand dollars 
conditioned for the faithful discharge of his duties as a husband and 
father, to the best of his abilities ; that he will not forsake his wife or 
children, nor leave them temporarily without providing for their main- 
tenance and support during his absence ; and that he has no wife liv- 
ing in any other country, be entitled to a certificate for such marriage 
from the governor of the island in which he has his fixed residence : 
Provided however, that every such foreigner who shall prefer so to do, 
shall be entitled to such certificate, upon going before the governor of 
the Island of Oahu, and making oath that he has no wife living in any 
other country, and that he will support the constitution and laws of 
the Hawaiian Islands and bear true allegiance to His Majesty the 


King. 


Section II. No marriage of any such foreigner with a native of 
these islands, shall be legal or valid, unless he has given the bond or 
taken the oath required by the preceding section of this act. 


Section IJ]. This act shall take effect, and be in full force from 


and after the day of the passage thereof. 
Done and passed at the Council House in Honolulu, this 7th day 


of September, A. D., 1847. 
KAMEHAMEHA. 
KeoNi ANA. 


AN ACT TO RESTRAIN HAWAIIAN SUBJECTS FROM ABANDONING 
THEIR FAMILIES. 


Whereas, certain Hawaiian subjects have departed this kingdom, 
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leaving their families in distress for the want of the necessary means 
of their support, therefore, 


Be it enacted bythe House of Nobles and Representatives of the 
Hawaiian Islands, in Legislative Council assembled :— 


Section I. That wherever any subject of this kingdom having 
a family shall be about to depart the same, leaving his family unpro- 
vided for, the several governors, judges, and justices of this King- 
dom shall have the power, upon proper application, to arrest and detain 
said subject, until he has given a satisfactory bond to the officer or- 
dering his arrest, conditioned that he will not abandon his family, and 
that he will provide for their support during his absence. 


Section I]. Every Captain or other officer of a Foreign vessel, 
wishing to ship any such subject, native or otherwise, shall comply 
with the provisions of the Jaw now in force in relation to the enlist- 
ment of native sailors on board of foreign vessels, and in case of failure 
to comply with said provisions, he shall be liable to all the penalties 
and forfeitures prescribed in said law. 


Section HI. This Act shall take effect and become a law of 
this kingdom thirty days from and after the day of its passage. 


Done and passed at the Council House, in Honolulu, this 27th 
day of September, A. D., 1847. 


KAMEHAMEHA. 
KEONI Ana. i 


AN ACT TO REGULATE THE SALE OF ALE, BEER, PORTER, CIDER 
AND OTHER LIQUORS. 


Whereas, under the treaties at present existing between this Gov- 
ernment and the Governments of other nations, all malt liquors and 
cider are now admitted into this kingdom upon the payment of the 
duty of five per cent., imposed upon foreign merchandize : and 

Whereas, there exists much doubt whether, under the present laws, 
every person holding a license to vend goods, wares and merchandize, 
may,not, in virtue of said license, vend the aforesaid liquors, and thus 
promote the increase of drunkenness and other evils : and 
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Whereas, much intoxication has been produced by the sale of a 
drink compounded with awa, or other narcotic ingredients, under the 
name of ‘t Spruce Beer,” therefore, 


Be it enacted bythe House of Nobles and Representatives of the 
Hawaiian Islands, in Legislative Council assembled :— 


Section I. That the sale of all Cider, Ale, Beer, Porter, or 
other fermerted liquor of foreign manufacture, shall be subject 10 all 
the regulations, restrictions and penalties prescribed in the laws reg- 
ulating the vending of spirituous liquors at wholesale and retail, and 
shall be sold by no other persons than those duly licensed to sell 
spirituous liquors. 


Section H. The sale of Spruce Beer, and all other fermented 
liquors of domestic manufacture, shall be subject to all the restric- 
tions, conditions and penalties prescribed in the laws regulating the 
keeping of Hotels, inns and victualling houses, and shall be sold by 
no other persons than those duly licensed to keep a hotel, inn, vict- 
ualling house, or to sell spirituous liquors at retail. 


Section LI. Every person who shall, in violation of either of 
the preceding sections of this Act, sell any Cider, Ale, Beer, Porter, 
Spruce Beer or other fermented liquor, of foreign or domestic man- 
ufacture, shall upon conviction of such offence before any police or 
district justice of this Kingdom, be fined five hundred dollars. The 
property of every such offender may be levied upon and sold to col- 
lect said fine, and in case it cannot be collected of said property, the 
court may in its discretion, sentence such offender to imprisonment 
not exceeding six months. 


Section IV. Every person, whether such person be licensed to 
sell spirituous liquors or not, who shall sell any Cider, Ale, Beer, Porter 
or other intoxicating drink to any native subject of this Kingdom, 
shall upoa conviction of so doing before any police or district justice 
of this Kingdom, be liable to all the penalties and fines prescribed in 
the above section of this act. 


Section V. This Act shall take effect and become a law of this 
Kingdom thirty days after the day of its passage. 


Done and passed at the Council House, in Honolulu, this 27th 
day of September, A. D., 1847. 


(Signed) KAMEHAMEHA. 


(Signed,) Kron: Ana. 
Vou. 1. 13 
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AN ACT RELATING TO THE DIRECTOR OF THE GOVERNMENT 
F PRESS. 


Be it enacted by the House of Nobles and Representatives, of the 
Hawaiian Islands, in Legislative Council assembled :— 


That Part 1, Chapter 1, Article 1, Section 4, of the Act entitled 
“© An Act to Organize the Executive Departments,” which makes 
the Director of the government Press, ex officio editor of the official 
organ of the Hawaiian government, shall be, and the same hereby is 
so amended, as to leave it discretionary with the King and Premier to 
make the Director of the government Press and the editor of the Poly- 
nesian a single office, conferable upon one individual, or distinct and se- 
parate offices, conferable upon two individuals, as may to them seem 
proper. 


This Act shall take effect from and after the day of its passage. 


Done and passed at the Council House, Honolulu, September 27th, 
1847. 


(Signed,) KAMEHAMEHA. 
(Signed,) Kroni Ana. 


AN ACT TO REGULATE AND EXPLAIN THE LAW OF TAXATION. 


Whereas, His Majesty’s Minister of Finance has stated to us, that 
by reason of the failure of the governors of the several Islands to 
make the requisite returns respecting the internal taxes, he is un- 
able to prepare the assessment rolls required by the Act to Organize 
the Executive Departments of the Hawaiian Islands, Part 3, Chap- 
ter 2, Section 4, and by Article 4, Section 4, of said Chapter; and 

Whereas, there appears to be some misunderstanding on the part 
of the tax officers, as to property taxable upon the assessment roll of 
the Minister of Finance, and taxes permanently imposed by the ex- 
isting laws; therefore, 


Be it enacted, by the Nobles and Representatives of the Hawaiian 
Islands, in Legislative Council assembled :— 


Section I. It shall be the duty of the tax officers of the several 
districts of this Kingdom, to receive ane collect the following taxes, 


viz: 
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The land tax, as imposed by the above mentioned law, Chapter 2, 
Article 2, entitled ‘* of the land tax.” 

The poll tax, as imposed by the same law, Chapter 2, Article 1, 
entitled ** of the poll tax.” 

And the chattel tax, as imposed by said Jaw, Chapter 2, Article 
4, upon the following property, viz: 

On all horses, mares, mules and asses, as by Section 7, of said 
Article. 

On all dogs and cats, as by Section 9 of said Article. 

It shall be the duty of the tax officers, in person or by deputy, to 
receive and collect the above mentioned taxes before the first day of 
January of each and every year; after which day, in case of a refusal 
or neglect to pay any of the above mentioned taxes, it shall be the 
duty of the tax officer, and he is hereby empowered, in person or by 
his deputy, to seize and take possession of any property belonging to 
the person so neglecting or refusing to pay his tax, sufficient in value 
for the payment of the tax and the expenses of collection; which 
property shall be delivered over to the governor of the Island where 
it is seized, for the benefit of the royal exchequer. 


Section II. It shall not be required of the Minister of Finance 
to present to the Legislative Council the assessment rolls required by 
the above mentioned law, until the necessary returns can be made to 
him from the respective Islands, but he shall, in concert with the 
governors, devise such means to enforce the exhibition of both chat- 
tel and real property, as shall in their jidgment best ensure the re- 
quisite returns. 


Section ITI. The land tax imposed by law, as herein before 
cited, remaining unpaid on any taxable land at the first day of Jan- 
uary in any year, it shall be the duty of the tax officer in whose dis- 
trict said land is situated, to give written notice thereof to the Ko- 
nohiki who is acknowledged by the tenants of such land, or in case 
the land be destitute of tenants, to the Konohiki who can be found; 
and in case of the failure of the Konohiki to pay the tax, within 
thirty days after being served with the above notice, it shall be the 
duty of the tax officer to notify the governor and the Minister of Fi- 
nance, in order that they may inform His Majesty that said land is 
forfeited to the government. 


. 


Done and passed at the Council House in Honolulu, this 29th day 
of September, 1847. 


(Signed) KAMEHAMEHA. © 
(Signed) Kron ANA. 7 
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BRITISH TREATY. 


It being desirable that a general convention should be substituted 
for the various instruments of mutual agreement at present existing 
between Great Britain and the Sandwich Islands, the following arti- 
cles, have, for that purpose and to that intent, been mutually agreed 
upon and signed between the governments of Great Britain and the 
Sandwich Islands, and it has been determined that any other treaty, 
or conventional agreement, now existing between the respective par- 
ties, shall be henceforward abrogated and considered null and of no 
effect. 


ARTICLE I. There shall be perpetual peace and amity between 
Her Majesty the Queen of the United Kingdom of Great Britain 
and Ireland, and the King of the Sandwich Islands, their heirs and 
successors. 


Arricire II. The subjects of Her Britannic Majesty residing 
within the dominions of the King of the Sandwich Islands, shall en- 
joy the same protection in regard to their civil rights as well as to 
their persons and properties, as native subjects; and the King of the 
Sandwich Islands engages to grant to British subjects the same rights 
and privileges which now are, or hereafter may be, granted to or en- 
joyed by any other foreigners, subjects of the most favored nation. 


Arricte III. No British subject accused of any crime what- 
ever, shall be judged otherwise than by a jury composed. of native or 
foreign residents, proposed by the British Consul and accepted by 
the government of the Sandwich Islands. 


Articue IV. The protection of the King of the Sandwich Isl- 
ands shall be extended to all British vessels, their officers and crews. 
In case of shipwreck, the chiefs and inhabitants of the different parts 
of the Sandwich Islands shall succor them and secure them from 
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plunder. The salvage dues shall be regulated, in case of dispute, by 
arbitrators. chosen by both parties. 


Articty V. The desertion of seamen embarked on board of 
British vessels shall be severely repressed by the local authorities; 
who shall employ all the means at their disposal to arrest deserters; 
and all reasonable expenses of capture’sball be defrayed by the Cap- 
tains or owners of said vessels. 


Articir VI. British merchandize or goods recognised as com- 
ing from the British dominions, shall not be prohibited, nor shall they 
be subject to an import duty higher than five per cent. ad valorem. , 
Wines, brandies, and other spirituous liquors are however excepted ` 
from this stipulation, and shall be liable to such reasonable duty as the 
Hawaiian government may think fit to lay upon them, provided always 
that the amount of duty shall not be so high as absolutely to prohibit 
the importation of the said articles. . ; 


Articie VII. No tonnage, import, or other duties shall be levied 
on British vessels, or goods imported in British vessels, beyond what 
are levied on vessels or goods of the most favored nation. 


Articite VII. The subjects of the King of the Sandwich Isl- 
ands shall, in their commercial or other relations with Great Britain, 
be treated on the footing of the most favored nation. 


Done at Honolulu, the 26th of March, 1846. 


WM. MILLER, H. B. M.’s R..C. WYLLIE, H. H. M.’s 
Consul General for the Islands in | Minister of Foreign Relations. 
the Pacific Ocean. 


[L. 8.] | [L. S.] 
IOANE II, 
Member of the Treasury Board. 


FRENCH TREATY. 


Le temps ayant démontré la convenance de substituer un traité 
général aux diverses conventions mutuellement consenties jusqu’ici 
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par la France et les Iles Sandwich, les gouvernements Francais et 
Havaien sont réciproquement convenus des articles suivants, et les 
ont signés aprés avoir reconnu et arrété que tout autre traité ou con- 
vention, actuellement existant entre les parties contractantes, serait 
désormais considéré comme nul et de nul effet. 


~ Arricte I. Ily aura paix et amitié perpétuelles entre S. M. le 
Roi des Français et le Roi des [les Sandwich, entre leurs héritiers 
et successuers. 


Armticue IT. Les sujets de S. M. le Roi des Francais demeu- 
rant dans les possessions du Roi des Hes Sandwich, jouiront, quant 
aux droits civils, et pour ce qui regarde leurs personnes et leurs pro- 
priétés, de la même protection que s’ils étaient sujets indigénes, et 
le Roi des Iles Sandwich s’engage à leur accorder les mêmes droits 
at priviléges, que ceux accordés maintenant, ou qui pourront étre ac- 
cordés plus tard aux sujets de Ja nation la plus favorisée. 


Arricite HI. Aucun Francais accusé d’un crime ou délit quel- 
conque, ne pourra étre jugé que par un jury composé de résidens in- 
digénes, ou étrangers proposés par le Consul de France, et agréés 
par le gouvernement des Iles Sandwich. 


ArticLe IV. Le Roi des Iles Sandwich étendra sa protection 
sur les navires Francais, leurs officiers et équipages: en cas de nau- 
frage les chefs et habitans des différentes parties des Isles Sandwich 
devront leur porter secours et Jes garantir de tout pillage. 

Les indemnités de sauventage seront reglées en cas de difficulté, 
par les arbitres nommé par les deux parties. 


ArricLe V. La désertion des marins embarqués à bord des na- 
vires Français sera sévèrement réprimée par les autorités locales, 
ui devront user de tous les moyens à leur disposition, pour arrêter 
les deserteurs. Toute dépense faite dans de juste limites pour s’em- 
parer d’eux sera remboursée par les Capitaines ou propriétaires des 


dits navires. 


e 


AxrrticLe VI. Les marchandises Françaises ou reconnues comme 
venant des possessions Françaises, ne pourront être prohibées ou 
soumises à un droit d’entrée plus élevé que celui de 5 per cent. ad 
valorem. Les vins, eaux de vie, et autres liqueurs spiritueuses sont 
exceptés et pourront étre soumis à tout droit équitable, dont le 
gouvernement des Iles Sandwich jugera convenable de les frapper, 
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mais à condition que ce droit ne sera jamais assez élevé pour devenir 
un empêchement absolu à l’importation des dits articles. 


Articue VII. Les droits de tonnage on d’importation, ou tout 
autre droit levé sur des navires Francais, ou sur des marchandises 
importées par des navires Francais, ne devront point excéder les 
droits imposés aux navires, ou aux marchandises de la nation la plus 


favorisée. 
+ 


ArrtıcLe VITT. Les sujets de Roi des Hes Sandwich seront. 


traités sur le pied de Ja nation la plus favorisée, dans leurs relations 
commerciales ou autres avec la France. 


Fait à Honolulu, le 26 Mars, 1846. 


EM. PERRIN, Consul de} R.C. WYLLIE, His Hawai- 
_ France, Chargé d’une Mission | ian Majesty’s Minister of Foreign 


Spéciale aux lles Sandwich. Relations. 
[L. 8.] | (L. S] 
IOANE TI, 
Member of the Treasury Board. 
[L. 8.] 


enter en ap i a 


DANISH TREATY. 


It being desirable that a general convention, and instrument of mu- 
tual agreement, should exist between Denmark and the Hawaiian 
Islands, the following articles have for that purpose, and to that intent, 
been mutually agreed upon and signed between the governments of 
Denmark and the Hawaiian Islands. 


Articie I. There shall be perpetual peace and amity between 
His Majesty the King of Denmark, and His Majesty the King of the 
Hawaiian Islands, their heirs and successors. 


Articie II. The subjects of His Majesty the King of Den- 
mark residing within the dominions of the King of the Hawaiian Isl- 
ands, shall enjoy the same protection in regard to their civil rights 
as well as to their persons and properties, as native subjects; and the 


« 
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King of the Hawaiian Islands engages to grant to Danish subjects 
the same rights and privileges which now are, or may hereafter be, 
granted to or enjoyed by any other foreigners, subjects of the most 
favored nation. 


Arricie Ill. The protection of the King of the Hawaiian Isl- 
ands shall be extended to all Danish vessels, their officers and crews, 
within the harbors and roads of his dominions. In time of war, they 
shall receive all possible protection against the enemies of the King 
of Denmark. In case of shipwreck the local authorities and officers 
of the King shall use their utmost exertions to succor them and se- 
cure them from plunder. 

The salvage dues shall be settled according to the general law of 
salvage, and, in case of dispute, shall be regulated by arbitrators 
chosen by both parties. 


Arricte IV. The desertion of seamen belonging to Danish 
vessels shall be severely repressed by the local authorities, who shall 
employ all means at their disposal to arrest and confine deserters, and 
the lawful expenses shall be defrayed by the captain or owners. In 
such cases, no unnecessary severity is to be used, and due notice is 
to be immediately given to the Danish Consul, agreeably to the 6th 
Article of this Treaty. 


ArticLte V. Danish subjects shall be allowed to reside or settle 
on any part of the dominions of the King of the Hawaiian Islands, 
upon obtaining a document certifying that they are worthy persons, 
from the Danish Consul, whose duty it is not to give any such docu- 
ment to others than bona fide subjects of His Majesty, the King of 
Denmark. 

In the case of Danish sailors wishing to remain on the Islands, 
permission shall be previously obtained of the Government by the 
Danish Consul. 


ArricLE VI. Itis agreed that the Danish Consul shall be in- 
structed to zealously attempt to settle amicably and extra-judicially, 
all difficulties arising with Danish subjects; and that when any case 
is brought before the ‘court of foreign causes, the presiding judge 
shall, with the least possible delay, communicate knowledge thereof 
to the Danish Consul; also that when Danish sailors or subjects are 
committed, in consequence of police or other offences, information 
shall be conveyed to him, forthwith, by the Prefect or other officer of 
the police. 


Arricte VI. No Danish productions, or any other goods on 
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board of, or imported in Danish ships, that can be imported by other 
foreign ships, shall be prohibited, nor pay more than those duties 
levied on goods of the most favored nation. Any alteration in the 
duties levied on goods, shall not take effect nor be enforced, until 
twelve calendar months after the first public notification of such change. 


Articie VII. Danish merchandise and property, or goods im- 
ported in Danish vessels, liable to an entrance duty higher than 5 per 
cent. ad valorem, shall be allowed to be bonded, paying only the 
usual transit duty. 


Until the erection of a building by the Hawaiian government for 
such warehousing and bonding, such Danish merchandise or property, 
or goods imported in Danish vessels, shall be allowed to be ware- 
housed and bonded in private warehouses, under the seals and super- 
intendence of the Hawaiian custom-house officers, and the responsi- 
bility of the owner of the goods, or the consignee. 


Articte IX. All Danish vessels shall have the right and privi- 
lege of disposing of their cargoes, or any part thereof, at all or any 
of the ports of the Hawaiian dominions, now open, or that may here- 
after be opened to foreign commerce, and to take in any produce of 
the Hawaiian Islands which they may receive in payment of such 
cargoes. But they shall not be allowed to take any goods or mer- 
chandise or freight from one Island or port to another, such coasting 
trade being restricted to bottoms sailing under the Hawaiian flag. 


Articte X. The subjects of His Majesty, the King of the 
Hawaiian Islands, shall, in their commercial relations, or relations of 
any other nature, with Denmark and her possessions, be treated on 
the footing of the most favored nation. 


Done at Honolulu, this 19th day of October, 1846. 


R. C. WYLLIE, His Hawai- | STEEN BILLE, His D. M.s 

ian Majesty’s Minister of Foreign | Chamberlain, and Post Captain 

Relations, and member of his | of the R. N.; Knight of Dane- 

Council of State. broge, and of the French order 
« Pour le merite militaire,” com- 
manding H. D. M.’s frigate Ga- 
lathea. 


[L. 8] [L. 5] 


Vou. IL 14 


106 FOREIGN TREATIES, 
ADDITIONAL ARTICLE. 


This treaty shall not be permanently binding till it receive the rati- 
fication of His Majesty the King of Denmark; but in the meanwhile, 
for the sake of what Danish vessels or subjects may arrive, it is mu- 
tually agreed that it shal] take effect, provisionally, from the date of 
its ratification by His Majesty the King of the Hawaiian Islands. 
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ACT, 


To organize the Judiciary, when to take effect 

Tobe ‘published by captionin the Polynesian news- 
paper - = - = = = + 

Respecting awa - E 

To alter the districts of the Island of Oahu 

Releasing certain persons from the labor and 


other taxes - - - “ - -= 
Relating to the rights in, and the leasing, purchas- 
ing and dividing of lands - - - 


Respecting estrays - 

Suspending the office of Attorney Gist, &e. 

To encourage the visits of whalers - 

Relating to land titles of aliens - - - 

To provide for the filling of vacancies in the Board 
of Commissioners to quiet land titles - 

Relating to the Board of Commissioners to quiet 
land titles, extending their powers - - 


Enacting certain principles adopted by the Board of ` 


Commissioners to quiet land titles - - 

To alter and amend the law of marriage -~ 

To restrain Hawaiian subjects from abandoning 
their families - - - - 

To regulate the sale of ale, beer, porter, cider 
and other liquors - - - - “ 

To regulate and explain the law of taxation 


ACTIONS, 


Civil or criminal, may be withdrawn by the 
Executive ee re ee 
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SKC, PAGE. 
ACTIONS—~ Continued, 
Special defined, in which police justices have 
no jurisdiction - - - - - 19 19 
Upon promissory notes, &c., how commenced I 89 
Of the commencement, progress, and determi- 
nation of civil suits - - - -~ 39 ef seq. 
To recover unliquidated damages, how’ com- 
menced  - -> = - - - 10 42 
Of replevin, and ejectment, how commenced 10 42 
Maritime, how commenced ~- - - 20 46 
Proceedings in criminal actions - - 51 et seq. 
ADMIN ISTRATION, 
Application for letters of, how, and to 
whom made - - = = 4 55 
ADMINISTRATORS, 
In what order to be appointed - 12 57 
To give bond - - - - if 57 
No person addicted to, drunkenness to 
he appointed - - - - 15 57 
No band to be tennen of an executor 
by will - - - - 16 5T 
Duties of executors and administrators, 
and by whom prescribed - - 17 57 
Not to be sued within six months after 
letters granted - ~ - 17 57 
Powers of Court over - - 1s 58 
When removable. - - - 18 58 
ADJOURNMENT, 
May be granted by police justices - 2 13 
AMBASSADORS, 
All actions affecting ambassadors, consuls 
or other public ininisters to be ‘brought 
in the superior court only - - 6 30 
APPEAL, 
May be taken from district justices upon oral 
demand of same - - - - 6 Il 
How and upon what conditions to be taken 
from the decisions of the local circuit judges 7 11 
Within what time to þe taken from judgment 
of police justices - - - ~ 30 RA 
Bond to be given on = - - - - 30 ze 
To operate as an arrest of judgment and stay 
of execution = - - - - - 32 24 
Costs of, how allowed - = eet ae, 33 94 
Unless taken within ten days, judgment to be 
final - - - - - - 35 H 
From the Board of Commissioners to quict 
land titles - - ; - - 5 35 


INDEX. 


SEC, 


APPEAL— Continued, 
Within what time such appeals to be brought 6 
Bond to be given on such appeals - - 7 
Rules of taking appeals from certain courts, 
to be established by the justices of the su- 


perior court -~ - - - - 21 
APPEARANCE, 
See titles Plaintiff—Defendant. 
ARBITRATORS, 
When their awards may be entered up as 
judgments in the police courts -~ 25 
Awards of, may be set aside for collusion 
or fraud Žž - - - - - 36 


ARREST, 
Order of, may be endorsed on summons in 


cases of fraud - - - - - 8 
ASSIGNMENTS, 
Of real property, under attachment, se- 
questration, or injunction to be void as 
to plaintiff - - - - - 13 
ATTACHMENT, i 
When, and in what cases to be issued 
by police justices - - - - G 
Formof - - - - - 6 


Any person making false oath, for the 
purpose of obtaining, liable to the 
penalties of perjury - - 7 

When returnable to the superior or 
circuit court - - - - 8 

Bond to be given before issuing - 8 

When returnable within ten S after 
service of summons - 9 

How, and when paecned property to 


be sold - - 9 
How executed - - - - 10 
Duties of officer in serving - = - 13 


- ATTORNEYS, 
See title, Government Attorney. 
Of Courts of Record, their qualifications 


and liabilities - - - B = 9 
Their powers in suits - - - - 10 
Their oath of office `- - - = 11 
Their license - - z - a 12 
Any person may appear as such in the po- 

lice courts -~ - - “ a ge 
No costs of, allowed in police courts = - 38 


Order of proceedings of, at trial - - 22 


Qt 
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SEC 
ATTORNEY GENERAL, 
7 Act suspending office of, pp. 73, 74, 75. 
AVERAGE, 
Powers of chief justice of superior court, in 
cases of = - - - - - - 7 
AWA, 
Resolutions respecting the planting and sale of, 
pp. 67, 68. 
AWARD, 
Of arbitrators may be entered up as judgments 
in police courts - - - - - 25 
May be set aside for collusion or fraud - 36 
Of referees, may be excepted to - - 7 
B. 
BAIL, 
Required in cases of fraud - - - “ 8 
May surrender their principal at any time < 8 
Bonds how recoverable - - - - 9 
Not allowed in cases punishable by death - 19 
BAKRUPTCY, 


Application for relief in cases of, how made 20 
Petition for relief in cases of, to be signed 


by whom ~ - ~ - 8 
BASTARDS, 
All applications for the affiliation of, to be 
made upon sworn petition - - 20 
BILL, 
Of sale to be given by constable of property sold 
on execution -~ 12 
Of indictment, failure i find or to peaneonte shan 
to operate as a release of prisoner - - 24 
Of indictment, must be read to prisoner upon ar- 
raignment for trial - - - - - 4 


BILLS OF EXCHANGE, 


See titles Promissory Notes, and Joint 
Debtors, 


BOARD OF COMMISSIONERS TO QUIET LAND TITLES 


Their rights and jurisdiction not to 


be interfered with by any judge 3 


Appeal from decision of, to be made 


to the suprewe court =~ - 5 
Within what time such appas to be 

taken - - - - 6 
Bond tọ be given on such appeal 7 


May require appellant to do certain 
things - - - - - 9 


PAGE. 
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24 


46 


17 
21 
52 
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SEC. 
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PAGE, 


BOARD OF COMMISSIONERS TO QUIET LAND TITLES, Cont'd. 


Vancancies in how filled, pp. 79, 80. 
Certain powers of extended, 80, 81. 
Principles adopted by, in adjudica- 
tion of claims, pp. 81 to 94. 
BOND, 
‘When required in cases of attachment - 
Of indemnity to constable or other officer - 
Of indemnity, how collectable - - - 
To be given upon application for search warrant 
To be given on appeal from police justice - 
To be given on appeal from Board of Commis- 


sioners to quiet land titles - = < 
Bail bond to be required in cases of fraud - 
Bail bond, how recoverable - = = 


To be given by plaintiff in cases of constraint to 


the person or property of the defendant - 
To be given on motion for new trial - - 
. Required of administrators and guardians - 
7 When not required of executors and guardians 
Of district attorneys - - = = = 
Of registrar of conveyances - = 
BRITISH TREATY, 
Pages 100, 101. 
C. 
CALENDAR, 


Civil and criminal, for superior and circuit 
courts to be made out by clerk of supe- 


rior court - - - - = 
In what order causes upon the calendar to 
be taken up for trial - - S 


CAPITAL PUNISHMENT, 


Not to be inflicted on certain per- 
sons - =- - -= 
At least fourteen days to intervene 


between sentence and execu- 


tion of ~ £ 


How to be inflicted, and by whom | 


No person to suffer, unless warrant 
be issued for that purpose by the 


King ~ - 
CHALLENGE, 
Special jurors may be challenged in what 
cases - - - - - - 


Peremptory, allowed in what cases - 
For favor, in what cases, and how tried 
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SEC. 


CHALLENGE— Continued, 

When special jurors not to be challenged 15 
CHARTERS, 

All applications for the annullment of to be 


made upon sworn petition - - 20 
Chief justice of superior court may enter- 
tain such applications - - 8 


CHIÉF JUSTICE OF SUPERIOR COURT, 

To be appointed by the represent- 
atives of the people - - 

May empannel juries in certain cases 

To act as judge of probate - 

May appoint and remove guardians 

His powers in cases of average, 
salvage, &c., - - - 

To have exclusive powers at cham- 
bers to entertain bills in equity 
Clothed with the powers of Chan- 

cellor in certain cases - 
To prescribe rules of practice at 
chambers - - - - 
May issue writs of habeas corpus, 
and enlarge prisoners on bail 
May change the venue in what 
cases - - - - 20 
May empanel special juries in ca- 
of inquiry of lunacy, &c. -~ 23 
To be present at the drawing of 
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jurors - - - - 2 

In case of his inability to attend, 
who may supply his place - 5 

May order special juries in certain 
cases - - - - 14 

CIRCUIT COURTS, 

Districts of - - - - ~ i 
When to be held - - - - 2 
To have a seal - - - - 3 
How constituted - ~ - 4 


Manner of selecting the judge of the su- 
perior court to preside at 7 - 5 
Jurisdiction of in civil cases - - 6 
Jurisdiction of in criminal cases - 7 
Jurisdiction of, not to extend to certain 


matters - - - - 7 8 
Sessions of, not to exceed fourteen days 
at any one term ~ - - - 10 


CIVIL LAW, 
When the courts may adopt the principles 
of =~ = = eee t 
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SEC, PAGE, 
CLERK OF THE SUPERIOR COURT, 
By whom to be appointed, his powe 
ers and duties ~ - 31 et seq. 
When and how to draw juries 15 33 
To make out civil and criminal 
calendars for the süperior and 
circuit courts - 17 34 
To notify the parties upon the fil- j 
ing of the report of referees 7 41 
His duty upon calling cases for 
trial ~ - - 2i 48 
When, and how to day jurors in 
native cases ~ - 2 59 
When, and how to draw jurors in 
civil cases in which any foreign- 
eris a party ~ - 4 60 
How to procure jurors in imina 
cases where the acoused pany is 
a foreigner ~ 7 61 
CLERK OF THE SUPREME COURT, 
Minister of Public Instruction to act 
as such - - =- x 12 37 
Duties of - =- -= č = 37 et seq. 
May act as a master in equity or as- 
sessor at law in certain matters 15 38 
When, and how to draw juries for 
the supreme court - - 17 62 
COMMISSIONS, 
Totake and perpetuate testimony, may be 
issued by police justice , - 22 
To procure the evidence’ of absent and 
foreign witnesses, how obtained, and 
how executed -~ - - - 23 49 
COMMON LAW, 
When the courts niay, adopt me princi- 
ciples of - - 5 
CONSTABLE, 
His duties in cases of attachment - 10 16 
His duties in levying npon properly ae de- 
fendant - - Il 16 
Notice of sale to be given by - - ll 17 
His duty when any claim to property levied 
upon is interposed by a third person - 13 17 
Liable to damages for selling propery. not 
belonging to defendant - 14 17 
May require bond of indemnity before levy 
18 


or attachment of property 2 2 
Vou. I. 15 
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CONSTABLE— Continued, 
Powers of in executing criminal warrant of 
arrest - = - - - - 
May arrest without warrant in certain cases 
Must endorse upon each execution the day 
and hour of its receipt, and give priority 
of levy according to time of receiving 
execution - - - - - 
CONSTITUTIONALITY, 

Of laws, ordinances, decrees, &e., 
to be determined by the judges 
of the courts of record - 

CONSULS, 
See ambassadors. 
To propose jurors in certain cases - - 
CONTEMPT, 
What constitutes, how and by whom punish- 


able -== 2 = = č = 

Of jurors, how punishable - - - 

Of referees, how punishable - - 
CONVEYANCES, 


Of real property under attachment, se- 
questration or injunction to be void 
as to plaintif - - 7 - 

COSTS, 
Regulated in cases of appeal -~ - ~ 
In the court below, may be taxed as part of the 
costs in the court above - - - -. 
Of the police court, independent of the fees of 
its officers and stamps, in no case to excecd 
ten dollars - - - - - - 
Of counsel or attorney in police court to form 
no part of jadgment - - - - 
Of the superior court to be taxed by a judge 
thereof, and entered up as part of judgment 
When defendant may compel plaintiff to file se- 
curity for - - - - - - 
Of striking special jury to be paid by whom 
Fees of jurors and witnesses to be taxed in bill of 
COUNSELLORS, 
See Attorneys. 
COURTS, 
When they may adopt the principles of the 
common and the civil law - - - 
How to derive jurisdiction - -~ - 
Of record, may punish summarily for contempt 
May affix terms of study preparatory to the 
admission of attorneys, counsellors and so- 
licitors, and prescribe rules for their practice 
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49 


33 
41 
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COURTS— Continued, 
Divided into two classes - - - 
Judges of courts not of record to be appoint- 
ed by the governors - - - = 


Of record, may assign counsel to criminals 
CRIMES, 
Prisoners confined for crimes punishable by 
death not to be released on bail - - 
CRIMINAL, 
When and how to be arraigned for trial 
Must be arraigned upon bill of indictment 
Plea of, upon arraignment for trial - 
His rights of examination, and cross exam- 
ination of witnesses - - - 
When court may assign counsel for - 
When court may respite - 
When entitled to peremptory challenge of 
jurors - 
When to challenge fer favor - - 


D. 


DAMAGES, 
Amount of to be assessed on bonds of in- 
demnity given to constable or other officer 


prior to levy or attachment - =- 
Actions brought to recover unliquidated 

damages, how commenced - - 
Measure of, in such cases - - - 


DANISH TREATY, 
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DEFAULT, 
See title Judgments. 
When plaintiff entitled to judgment by, i in 
police courts - ~ 
When plaintiff entitled to judgment by, i in 
courts of record ~ 
May be opened for judge for posd. znd sufti- 
cient reasons - z 
Duty of clerk upon judgment taken by 
Judgment by, for non-appearance at trial 
DEFENDANT, 
May confess judgment without trial - 
Judgment may be taken against, upon de- 
fault of appearance - - - 
Entitled to offsets - - - - 
Must file his plea or answer in writing 
within twenty days after service of sum- 
mons from any court of record = - 
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16 
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17 


15 


15 
16 
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SEC. 


DEFENDANT— Continued. 


May ‘give bail upon arrest in cases of 
fraud - 

May compel plaintif to file Sagunty for 
costs - il 

When liable to judgment by default i in 
courts of record - 

Rights of, upon assessment of damages 
upon default - 16 

What offsetts may be pleaded by in Suu 
of record - - 21 

May make tender aa money, ke. - 21 

Judgment by default may be taken against 
upon non appearance at trial - 21 


DEMURRER, 


Definition of -  - - 2 - 
When plaintiff to joinin - - - 
Proceedings on - - - = 
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DISTRICT ATTORNEYS, 


By whom appointed and how re- 
movable - - - 
To take oath and give ond - 


aa 


DISTRICT JUSTICES, 


DISTRICTS, 


By whom appomten and how re- 
movable - 
The extent of their E 
Their jurisdiction, how acquired 
To have no jurisdiction over for- 
eigners in the districts of Hon- 
olulu and Lahaina - - 3 
Not to be confined to forms, nor 
obliged to preserve a full record 
of their judicial transactions 4 
May cite parties or witnesses by 
oral or written message - 
Appeal may be taken from their 
judgments by any party, upon 
oral demand of the same within 


69 29 


days after judgment rendered 6 


One of the district justices for the 
second district of Maui to be po- 
lice justice for Lahaina, and one 
of those for the second district 
of Oahu to be police justice for 
Honolulu - - - - 1 


Division of the several Islands into to jüdicigl 


districts, not of record -~ Š 1 
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DISTRICTS— Continued. 


An act to alter the districts of the Island of 


Oahu, pp. 68 and 69. 
DOWER, 
Of widow, to be admeasured by whom - 
DRUNKENNESS, 
No person addicted to, shall be ap- 
pointed as an administrator or 
guardian - - - - 


E. 
EJECTMENT, 


Action of how commenced, and form of 


petition in - - - = 2 


Process in how served - - - 
EQUITY, 
Requisites of bill in - = = = 
ESTRAYS, 
Joint resolution respecting - =- - 
EXCEPTIONS, 
May be taken to the decision of any local 
circuit judge 
Shall be, if required, noted and certified 
by such local circuit judge - - 
May be taken to the fcmo of any judge 
at chambers - 
EXECUTIONS, 
When and in what form to be issued in 
civil cases - - - - - 


To be issued to the marshal upon judg- 
ments of the superior court - - 
Motion for stay of - - - - 
Duty of officer upon receiving execution 
Officer to give priority in levying upon 
chattel property, according to the order 
of time in which the executions were 


received - - - = Š 
Officer may decline levying, unless bond 
of indemnity be given - -= 


Jn what manner officers are to advertise 
and sell property under execution - 
When returned unsatisfied the court may 
issue new executions - 

When stay of, may be granted by a judge 
at chambers - 

Judge may renew execution and enlarge 
the time for making return of - 
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EXECUTIONS— Continued. 
Stayed by writ of error - - - 28 
Execution of criminals. (See title Cap- 
ital Punishment.) 
IXECUTORS, 
See title Administrators. 
EVIDENCE, 
See title Witnesses, 
No person compelled to give evidence 
against himself, nor allowed to give evi- 
dence in his own behalf ~ - - 6 
Statements or declarations of an accused 
party may however, be taken as good ev- 


idence against such party - - 6 
What evidence may be given under the plea 
of general issue - - - - 4 
Of foreign witnesses, how obtained = - 23 
F 
FINE, 
Of witnesses for contempt of court - - 8 
Of Jurors for non-attendance - - - 15 
Of referees for refusal to serve - - - 6 
FORECLOSURE, 
See title Mortgage. 
All applications for the foreclosure of 
any mortgage upon real property 
or maritime lien upon any vessel, 
to be made upon sworn petition 20 
Who must be made parties to bill of 20 
FOREIGNERS, 
See titles Jury—Jurors. 
FORM, 
Of summons in case of monied indebtedness 3 
Of execution in civil cases - - - 5 
Of attachment - - - - - - 6 
Of bond in cases of attachment - - - 8 
Of notice to be posted on real property when at- 
tached - - - - - - - 10 
Of notice to be posted by constable in cases of 
attachment upon moveable property - 10 
Of bill of sale to be given by constable - 12 
Of bond of indemnity to be given to constable 
or other officer prior to levy or attachment 15 
Of search warrant - - - - 17 


Of bond to be given on application Tor search 
warrant - E = - - - 18 
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Of criminal warrant of arrest - - - 

Of ‘appeal bond - - - - 

Of oath of office to be ee by the Judges of 
the superior court - 

Of petition for process in courts of recon, upon 
promissory notes, bills of exchange, &c. - 
Of petition for process in suits brought i in courts 
of record to recover unliquidated « damages 
Of petition for process in cases of replevin and 
ejectment - - - - - - 

FRAUD, 
Award of arbitrators may be set aside for - 
When a party may be arrested for = - - 
May give bail in cases of arrest for - - 


FRENCH TREATY, 
Pp. 101, 102, 103. 


G. 


GENERAL ISSUE, 

See title Pleas. 

Definition of - - - - 
GOVERNMENT ATTORNEY, 

To furnish the clerk of the supe- 
rior court with a list of all crim- 
inal cases and of witnesses, at 
least five days before the com- 
mencement of any term of the 
superior or circuit courts - 

May require witnesses in criminal 
cases to be bound by deena 
zance - 

Who may be appointed to act as 
such - - 


GOVERNORS, 

To es judges of the courts not of re- 
cord - - - - - 
To designate which of the justices of the 

second districts of Oahu and Maui are 
to be police justices for Honolulu and 
Lahaina - - - - - 
To appoint the local circuit judges - 
To be sued and prosecuted in the su- 
preme court - - - - 
Governors and representatives to furnish 


clerk of the superior court with lists of 


jurors for native cases - - - 


21 
30 
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10 
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120 INDEX. 
GOVERNORS— Continued. 


Governors and representatives of the isl- 
ands of Oahu and Maui to furnish clerk 
of superior court with lists of jurors 
for civil cases in which any foreigner 


is a party - - - - - 
GUARDIANS, 
Application for sproiatmont of, how and 
to whom made - - 
In what order to be appointed - 
To give bond - - - 


No person addicted to dvinleennese to be 
appointed as a guardian - - 

No bond to be required of a guardian ap- 
pointed by will - - - - 

Powers of court over - - - 

For what removable - - - 


H. 


HABEAS CORPUS, 
Writs of may be granted iy the cir- 
cuit courts -~ 
May be issued by the supreme court 
May be issued by the chief justice, 
or any associate justice of the su- 
perior court - - - - 


I. 


INDICTMENT, 
When failure to find or prosecute bill 
of, shall operate as a release of pris- 
oner =- - - - - 
Bill of, must be read to prisoner upon 
arraignment for trial - - 
INVENTORY, 
To be taken of property when attached, 
and copy of served on defendant - 
To be taken of property tered upon, on 
execution -~ - - - 


JOINT DEBTORS, 
Service of summons upon one shall be, 
for certain purposes, service upon all 


SEC. 


19 


PAGE. 


40 


INDEX. 121 
SEC. PAGE. 
JOINT DEBTORS— Continued. 
No execution to issue against the sole 
property of any joint debtor not serv- 
ed with process - - - 3 40 
Not necessary to join | as defendants all 
the joint and severa! makers of a pro- 
missory note - - - - 24 59 
JUDGES, 
T'o instruct jury as to the law in any case 7 6 
In what cases they shall have power to punish 
summarily for contempt - - - 8 6 
One of the judges of the superior court to pre- 
side over each circuit court - - 2 26 
Of the superior court, how chosen, their 
term of office, and how removable - 2 29 
Oath of office of the judges of the superior 
court è - 3 29 
The salary of the judges of the superior 
court, by whom fixed - - 4 30 
Of the superior court, have iiber to pre- 
scribe rules of practice for the superior 
and circuit courts - - - - 5 30 
Of the gopeemed court, thew aight and pow- 
ers - - - 16 38 
When a judge may ope a default - 15 45 
Of courts of record, may assess the amount 
due upon mortgages without the inter- 
vention of a jury - - - - 20 46 
May empannel special juries in certain cases 20 47 
May postpone trial for the absence of mate- 
rial witnesses, and issue commissions to 
take their testimony - - - 23 48 
When judges of acourt of record may grant 
stay of execution, and renew the same 27 50 
Of courts of record, may respite convicted 
criminals, when - - - - 9 53 
Of courts of record, to keep offices to be 
called chambers - - - 1- 54 
Their powers and duties at chambers, chep. 
1v. art. 3 - - - - - 54 et seq. 
JUDGMENTS, 
When to be final and binding - 4 5 
When rendered by two thirds of the judg- 
es of the supreme court, to be the ab- 
solute law of the kingdom - - 4 5 
May be confessed by defendant without 
trial - - - - - 6 6 


Vou. r. 16 
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SEC. 


JUDGMENTS— Continued. 

May be confessed before police justices 
for any amount not exceeding $500 26 

Not to be valid when fraudulently con- 
fessed - žá- - - - 26 

No judgment rendered in a police court 
to be a lien upon real property, until a 
transcript thereof shall have been dock- 
eted in the office of the clerk of the 


superior court ~ - - - 27 
Such judgments to be a lien upon movea- 
able property from time of levy - 27 


In police courts, to be final unless appeal 
be taken within ten days after rendition 
thereof - - - - - 35 
Of the superior court to be a lien upon 


real property - - = - ll 
When they may be taken by default in 
courts of record - - - - 4 
Motion for arrest of - - - 24 
JUDICIAL OFFICERS, 
Independent of the executive - 2 


What to be governed by in their 
judgments, awards and decisions 3 
Their general powers, being of the 


courts of record - - 30 


To have no power to interfere with 
the jurisdiction of the Board of 
Commissioners to quiet land ti- 


tles - - - - - 3 
JURISDICTION, 
How derived by the several courts 5 
Of the police justices - - - 1 
Of police justices not to extend to cer- 
tain cases - - - - 19 
Civil jurisdiction of the local circuit 
judges - - = č = = 6 
Criminal jurisdiction of the local circuit 
judges - - - - - 7 
Of the superior court - - - 6 
JURORS, 
See title Jury. 
When duly summoned, may be fined for non- 
attendance - - - - - 15 
Lists of, in native cases, to be furnished by 
whom - - - - - - 1 


Array of in native cases, how and by whom 
drawn - - = ~ = - 2 


PAGE. 


INDEX. 123 
SEC. PAGE. 
JURORS— Continued. 
Lists of, in cases where one or both parties 
are foreigners, to be furnished by whom 3 60 
To be drawn by the clerk of the superior 
court in the presence of the chief justice 
and marshal - - - - ~2&4 60 
In criminal Pociaus agin aa 
how chosen - ~ Tetseq. 61 
May be peremptorily Ghallenped: when ~ 12 61 
May be challenged for favor, when ~ 13 6l 
May be summoned from bystanders, when 19 63 
Verdict of nine to be valid - - - 21 63 
Fees of - - =- - č -= - - 23 63 
JURY, 
In civil cases to be judges of facts only - 7 6 
To be empanneled by a constable or other of- 
ficer, whenever any claim to property levied 
upon by him shall be taipad by a and 
person - 13 17 
Not necessary in suits upon bail bonds - 9 42 
To determine the amount of damages in all 
actions brought upon unliquidated demands 17 45 
All issues of facts to be triedby - - 19 45 
Special juries may be empanneled in certain 
cases - = č = č >- - - 20 & 23 47 & 59 
In what cases to be composed of an equal 
number of natives and foreigners - 6 60 
In supreme court, how drawn - - 17 62 
Never to be less than twelve in number - 18 63 
K. 
KING, 
In no case to control the judgments and decis- 
ions of any judicial officer, except as chief 
judge of the supreme court - - - 2 3&4 
The power of pardon belongs to - - 2 A 
To preside over supreme court - - - 1 35 
In privy council, to fix the pakuy of local circuit 
judges - - 4 27 
In privy council to fix the salary of judges of the 
superior court - 4 30 
To sign death warrants — ~ - - - 12 53 
In privy council, to appoint registrat of convey- 
ances - - - - 3 73 
In privy council. to appoint ‘marshal - - 5 75 
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L. 


LANDS, 

An act relating to the rights in, and the leasing, 
purchasing and dividing of lands, pp. 70, 71. 

Principles adopted by the Board of Commis- 
sioners to quiet land titles, in adjudication of 
claims upon, pp. 81 to 94, 

LAW, 

See title Act. 

Constitutionality of, to be determined by the 
judges of the courts of record - - 

LEASE 
_ All leases of real property under attachment, se- 
questration or injunction, to be void as to plain- 
tiff - Ro Rna T a 
LEVY, 
See titles Constable—Executions. 
LICENSE, 
For attorneys, counsellors and solicitors - 
To plant and sell awa, pp. 67, 68 
Regulated in certain cases by the act to en- 
courage the visits of whalers - - 
LIEN, 

See title Maritime Lien. 

Judgments of police courts not to be a lien upon 
real property, until a transcript thereof shall 
have been docketed in the office of the clerk 
of the superior court - - - 

To be a lien upon moveable property from the 
time of levy - - 

Judgments of the superior court to be: a lien on 
real property - - - - - 
Mortgage creditors to be paid according to 

priority of lien - - - - - 
LOCAL CIRCUIT JUDGES, 

To entertain appeals from district 
justices, and to render judgment 
thereon without the aid of a jury 

To preserve minutes of the testimony 
taken before them, and of the pro- 
ceedings in every such appeal - 

’ Their duties upon appeals en 
from their decisions . - 

To be appointed by the governors 

Their compensation and term of of- 
fice - = ` ak! 

How removablé. She wit. --& 


SEC, 


13 


12 
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SEC. 


LOCAL CIRCUIT JUDGES— Continued. 

When associated with a judge of the 
superior court, to constitute a cir- 
cuit court for their respective ae 
tricts - - - 4 

Their powers at - chambers - 9 

To transmit to the clerk of the su- 
perior court, at least one week 
before the first day of each term 
of the superior court, a record of 


native appeal cases - =- 14 
M. 
MARITIME LIEN, 
All applicàtions for foreclosure of, to be 
made upon sworn petition - - 20 


No bill for the foreclosure of, to be en- 
tertained in cases where both parties 
concerned are foreigners, without the 
written request of the representa- 
tive of the nation whose subject the 


plaintiff is - -= - 20 
MARRIAGE, 
An act to alter and amend the law of - 
MARSHAL, 


See title Constable. 
All executions from the superior court to 


be issued to the marshal - - 19 
To inflict punishment of death ~- - 12 
To be present at the drawing of Jurors Ret seg. 
By whoin to be appointed ~- - 5 


Er r obligations; nights and compen- 
5 5 
MINISTER OF "THE IN TERIOR, 
To furnish lists of jurors for the 


supreme court - - -17 
To cause the act to organize “the 
judiciary to be printed, &c. 3 


a nae as head of the jadictal 


MINISTER OF PUBLIC "IN STRUCTION, 
To be px-officio clerk of the 
supreme court - - 12 
MITTIMUS, 
Form of, for police justices - = 8 


46 


126 INDEX. 
SEC. PAGE, 
MORTGAGE, 
All mortgages of real property under at- 
tachment, sequestration or injunction, 
to be void as to plaintiff - - 13 At 
Application for foreclosure of, to be made 
by sworn petition - - - 20 46 | 
Amount due upon, may be assessed by a | 
judge without the intervention of a jury 20 46 l 
In what order mortgages are to be paid 20 47 l 
N. l 
NEW TRIAL, l | 
How procured - - - - 24 49 
NOLLE PROSEQUI, 
May be entered by the executive i 
branch of government, in any i 
matter, civil or criminal - 2 4 | 
N OTARIES PUBLIC, | 
Registrar of conveyances to act as | 
principal notary public for the king; i í ‘| 
7 
On the Islands of Maui, Hawaii ‘and 
Kauai, how and by whomfappointed 4 74 
NOTICE, l 
Form of, in cases of attachment - - 10 16 
To be given by constable previous to the sale of 
property levied upon - - - - 11 17 
Of the judge to preside at the circuit courts, how 
given - - - - - - - 5 27 
Of process against vessels, to be published in the 
Polynesian newspaper - - - - 20 46 
NUISANCE, 
Applications for the abatement of, how made 20 46 
0. 
OATH, 
Of office for attorneys, counsellors and solicitors 11 8 
To be taken upon application for attachment 16 14 
To be taken upon application for search warrant 17 , 18 © 
To be taken upon application for warrant of ar- 
rest - - - - ai 20 
Of office, for judges of the superior court - 3 29 
To be taken by referees - = = 6 Al 
To be taken by district attorneys - - 2 73 
To be taken by registrar of conveyances ~ 3 74 


INDEX. 


SEC, 


OFFSETS, 
May be allowed to defendant in deduction; or 
in excess of plaintiff ’s demand - 2 
What offsetts may be pleaded by defendant Qi 


P. 
PARTIES, 


See titles Plaintif—Defendant. 
Who must be made parties to a bill of fore- 


closure - - - - - - 2 
Order of their proceedings at trial - - 22 
How to obtain commissions to take the testi- 
mony of absent and foreign witnesses - 23 
PARTITION, 


All applications for the partition of real 
property to be made upon sworn petition 20 
PARTNERS, 
See title Joint Debtors. 
PETITION, 
To whom to be addressed, and with whom 
to be filed in courts of record ~- ~ 1 
Form of petition for process in actions 
brought upon Promissory: noten bills of 


exchange, &c. 1 
Of plaintiff to be verified by oath when fraud 
is alleged - 8 
Form of, in suits brought i in courts sof record 
to recover unliquidated damages - 10 
Form of, in cases of replevin and ejectment 10 
In certain cases to be verified by oath 20 
Requisites of petition in equity - - 10 
PILOTAGE, 
Of whaleships, to be paid hy the pares of 
finance - - 3 et seq. 
PLAINTIFF, 
Toj join in demurrer within Peony, dnye after 
service of 


His petition to be verified by oath when 
fraud is alledged against defendant - 8 

Not obliged to verify his petition by oath 
when no constraint to the defendant’s per- 
son or property is sought ~ - - it 

When he may be ampon to file sonmaty 
for costs 

When entitled to judgment by default, in 
courts of record - 15 


48 
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SEC. PAGE. 
PLEAS, | 
Different kinds of, in civil cases - - - 4 40 | 
‘Of general issue - - - 4 40 | 
What evidence may be given under the plea of | 
eneral issue - - - - - 4 40 
POLICE JUSTICES, | 
Their powers and jurisdiction - 1 12 


To preserve, in written detail, the 


minutes of the proceedings in ‘their 

courts - - - - - 1 12 | 
When they must issue summons 2 13 | 
When they may render judgment, ag 

by default - 2 13 
May grant adjournments, compel the 

attendance of witnesses, and al- 

low ofisets - - - - 2 13 
To keep a docket of the causes and 

proceedings of their courts -~ 4 13 
When to issue executions, and in 

what form - - - - 5 14 
When, and in what cases to issue at- 

tachments - - - =- 6 14 
Not to issue attachments in certain 

cases, without taking bond of piine 

tiff - - - 8 15 
Not to have jurisdiction in certain i 

cases - - - - - 19 19 
May issue criminal warrants for what 

purposes - - =~- - 20 20 
Form of criminal warrant of arrest 21 20 


Their duty upon the arrest of crimi- 

nals for crimes or misdemeanors 

triable by jury - - - 23 21 
Have no power to decide any civil or 

criminal case triable by jury, nor 


to appoint referees in any case 25 22 
When they may enter up judgment 

upon the award of arbitrators, &c. 25 22 
May render judgment on confession 

for any amount not exceeding five 

hundred dollars - - - 26 22 
May issue commissions to take, and Ë 

perpetuate testimony - - 2 22 
Are liable to mandamus, prohibition 

or injunction - - - 29 23 
Removable by the governors appoint- 

ing them ~- ~- = 29 23 


Duties of, upon appeal taken from 
their decisions - - - 31 23 


INDEX. 


SEC. 


POLYNESIAN NEWSPAPER, 
Notice of constable’s sales to be 


published in - - - ii 
Notice of process against vessels, 
to be published in - - 20 


The act to organize the judiciary 
to be published in, by caption i 
PRACTICE, 
Courts of record may prescribe rules of = 14 
Of the courts of record, in civil cases, chap. 
4, art. 1, 39 ef seq. 
Of the courts of record, in criminal cases, 
chap. 4, art. 2, 51 et seq. 
PRISONER, 
When failure to prosecute bill of indict- 
ment against, shall operate as acquit- 
tal of - - - - - - 24 
The successive disagreement of two juries 
shall operate as an acquittal of - 24 
Bill of indictment must be read to pris- 


oner upon arraignment for trial - 4 
PROBATE, 
See title Will. 
PROCESS, 
Of the circuit courts, to be impressed with the 
seal thereof - - - - - 3 
Of the superior and circuit courts, how to be 
entitled and tested - - - - 10 
Of the superior court, to be impressed with 
the seal thereof - - = - - 11 
Of the superior court, by whom issued, and 
to whom returnable - - - - 11 
Of the supreme court, to be impressed with 
the seal thereof - - - - = 17 


Petition for, in courts of record in actions on 


promissory notes, &c. - - - ~ 1 
Tn suits of ejectment, how served - - 18 
Against vessels, how procured and served 20 
Notice of, against vessels, to be published in 

the Polynesian newspaper - - - 20 


PROMISSORY NOTES, 
See title Joint Debtors. 
Actions on how commenced - 1 


PUBLIC MINISTERS, 
See title Ambassadors. 
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R. | 
SEC, PAGE. 
REFEREES, 
Not to be appointed in ay case by police 
justices 25 22 
May be nominated and’ | appointed by the su- 
perior court - 8 31 
‘May be appointed by Soi ‘of keda in all 
cases of complication and long accounts 5 4l 
Who liable to serve as - - 6 41 
May be fined for refusal to serve - - 6 41 
Must be sworn - - 6 41 
Report of, to be signed by a maihiy of their 
number, and filed with tp clerk of the 
- = 7 41 
REGISTRAR OF CON VEYANI CES, 
By whom appointed his oath, bond, 
duties, fees, &c. - 3 73 
RSPLEVIN, 
How commenced and form of petition in 10 43 
RESOLUTIONS. 
See titles Act—Law. 
Of the legislative council enacting certain 
principles adopted by the board of com- 
missioners to quiet land titles, 94. 
S. 
ZALARY, 
Of local circuit judges to be derermmed by 
the king in privy council - 4 27 
Of the judges of the superior court “to be de- 
termined by the king in privy council 4 30 
SALE, 
Of property under execution,how,and when made 11 & 12 17 
Thirty days notice to be given provigns to such 
sale - - - 11 17 
Bill of, to be given at ‘such ‘sale - -= 12 17 


No sale by execution can convey a greater es- 
tate or interest in the property sold, than the 
defendant had at the time of such sale - 14 17 
Of real property under attachment, sequestra- 
tion and injunction, to be void as to plaintif 18 > 44 
SALVAGE 
Powers of the chief Justice ok the SUPER 
court in cases of - 7 . 5 
SEAL, 
‘Of circuit courts to be adopted by the judges of 
the superior court, and impressed upon all 
process of said courts -~ - - - 3 26 


INDEX. 


SEAL— Continued. 

Of the superior court, to be imbreseed ipon all 
process thereof ~- - 

Of the supreme court, to be the great eal of the 
kingdom, and to be impressed upon all pro- 
cess thereof - - - - - - 

SEARCH WARRANT, 


See title Warrant. 
SENTENCE, 
Of criminals, to be founded on the verdict 
of the jury, and passed in open court 
At least forty-eight hours to intervene be- 
tween conviction and sentence, and four- 
teen days between sentence and execution, 
in cases punishable by death -~ ~ 
When to be passed for crimes less than 
capital - - - ~ ~ ~ 
SHERIFF, 
See title Constable. 
SOLICITORS, 
See title Attorneys. 
SPECIAL JURY, 

See title Jury. 

May be empanneled to inquire of lunacy, 
or de ventre inipieieide; subject to chal- 
lenge - - 

May be ordered by “the chief jusüce of 
the superior court, in certain cases 

How, and by whom struck - 7 

Not liable to challenge - 

Expense of striking, to be paid by whom 

SUBPŒNA, 
Writs of, may be issued in blank, by the 
clerk of the superior court - 


‘SUITS, 


d 


See title Actions. 
May be withdrawn by the executive branch of 
government - - = ~ - 7 
SUMMONS, 
When to be issued by Police Justices - 
Form of, in cases of contract -~ - 
Form of, in suits upon promissory notes, &c. 
How, and by whom to be served when is- 
suing from any court of record - 
Service of, upon one of several partners or 
other joint debtors, for certain purposes 
to be service upon all -~ - - 


11 


17 
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23 
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16 
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SUMMONS— Continued. 

Order of arrest may be endorsed on, in 
cases of fraud - - - - 
Form of, in cases where no restraint to the 

person or property of defendant is intend- 

ed - ~ - - - - - 
Form of clause to be added to such sum- 
mons, where constraint to the person or 
voperty of the defendant is intended 
SUPERIOR COURT, 

Judges of, to adopt the seal of the circuit 
courts - - - = - 

Duties of the judges of, in reference to 
the circuit courts - - - 

When and where to be held Žž - - 

Judges of, may appoint special terms 

Judges of, how chosen - - - 

Their term of office, and how removable 

Jurisdiction of - - - - 

Sessions of, not to exceed one month, at 
any one term -~ = = ~ 

Have power to appoint referees, in cer- 

tain cases - - - - - 

Judges of, to establish the rules for taking 
appeals from the police and other 
courts - - - - - 

SUPREME COURT, 

Of whom composed - - - 

How many members of, shall constitute 
a quorum ~ - - - - 

When, and where to convene - - 

Powers of, in cases of appeal, &c. - 

To have original jurisdiction in all cases 
in which either of the governors is a 
party, defendant or prosecuted - 

To have exclusive jurisdiction in all ap- 
peals taken from the decisions of the 
Board of Commissioners to quiet land 
titles - - z = =z = 

Duties of, in native cases of appeal from 
any local circuit judge - - - 

To entertain no trial by jury, except in 
cases where one of the governors is a 
party, defendant or prosecuted = - 

May order isues of fact to be tried by the 
superior, or some one of the circuit 
courts - - - - 3 


SEC. 
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SUPREME COURT— Continued. 


Proceedings of, to be kept and registered 


yn the Hawaiian language - 


Minister of public instruction to be ex- 


oilicio, the clerk of - - = 
Duties of the clerk of - - > 


All applications and petitions to, to be ad- 
dressed to the chief judge, and trans- 


mitted to him through the clerk -~ 
May refer certain matters to the clerk 
Rights and powers of the judges of - 


Seal of, to be the great seal of the king- 
dom, and to be impressed upon all pro- 


cess of said court - - - 
Jury in, how empanneled and drawn 


T. 
TAXES, 


Certain persons released from labor and other 


taxes, pp. 69, 70. 
TENDER, 
Of money may be made by defendant = - 
TERMS, 
Of the circuit courts, when held - - 
Of the superior court, when held - - 


Special terms may be oppona by the Judges of 


the superior court - 


Of the superior and circuit courts; Bo lorig to 


continue - - - = = = 
Of the supreme court -~ ~ x 


TRESPASS, 


SEC. 
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12 et seq. 37 


14 
15 
16 


17 
17 
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10 
2 


For what injuries this action may be brought 14 


Joint resolution respecting the trespass of 


animals on cultivated grounds - -~ 
TRIAL, 
Proceedings of court and parties on - 


witnesses - - = - s P 
New trial, how procured - - - - 
of criminals, when to take place - - 
Of trial by Jury - = = A 2 

YV. 


VENUE, 


May be changed by the cuiet Jage of the 


superior court - - - 


2l, 
May be postponed for the absence of material 


23 
24 
1 


22 
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38 
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59 ef seq. 
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SEC. 
VERDICT, 
Of the Jury in criminal cases to found the 
sentence of the court - - - 8 
Of nine jurors to be valid - - - 2l 
VESSELS, 
Process against, how procured, and how 
served - - - - - 20 
Notice of such process to be published in 
the Polynesian newspaper - = 20 
W. 
WARRANT, 
Search warrant, when to be issued - 17 
Formof - - - - - - 17 


Bond required before issuing search warrant 18 
When the police justices may issue criminal 


warrants of arrest - - - - 20 
Must be verified by oath of the informant 21 
Form of - - - - - - . 3 
Of commitment, when to be made, and in 
what form - 23 
Of death, to be signed by the King and at- 
tested by the Premier - 12 
WHALESHIPS, 
To be exempted from certain duties, 
port charges, &e. ~ - - I et seq. 
WwIpow, 
Dower of, to be admeasured by whom - 6 
WILL, 


Application for probate of, to be made to whom 83 
WITNESSES, 
When, and how they may be punished, as 


for contempt - - - - 
'Fheir attendance may be compelled by 
attachment - - - - - 


Commissions may be issued to take the ` 

evidence of absent or foreign witnesses 23 
List of, in criminal cases, to be furnished 

to the clerk of the superior court by 

the government attorney - - 2 
Tn criminal cases, may be bound to appear 

by recognizance, or be committed to 

gaol ~ - - - - - 3 
Fees of - - - - - - 23 
Not bound to attend, unless their travel- 

ling fees be paid on service of subpoena 23 
Not entitled to fees in criminal cases 23 


2 
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